
SUSAN WRIGHTRICHARD B. ORFINGER 

CHIEF .JUDGE CLERK 

X-JACQUELINE R. GRIFFIN TY W. BERDEAU

THOMAS D. SAWAYA MARSHAl.. 

WILLIAM q. PALMER 

DAVID A. MONACO DISTRICT COURT OF APPEAL 
FIFTH DISTRICT VINCENT G. TORPY. JR. 

300 SOUTH BEAC H STREET C. ALAN LAWSON 
DAYTONA BEACH, FLORIDA 32114 KERRY I. EVANDER 

JAY P. COHEN (386) 947-1500 COURT 

BRUCE w, JACOBUS (386) 255-8600 CLERK 

.JUDGES 

October 21, 2011 

The Honorable Charles T. Canady 
Supreme Court of Florida 
500 South Duval Street 
Tallahassee~ FL 32399-1900 

Dear Chief Justice Canady: 

The Assessment Workgroup for the Managed Mediation Program for 
Residential Mortgage Foreclosure Cases submits the following report to the 
Supreme Court pursuant to its charge under In re: Assessment Workgroup for the 
Managed Mediation Program for Residential Mortgage Foreclosure Cases, 
AOSC11-33 (Sept. 26, 2011). The order directed the workgroup to: (1) assess the 
success of the statewide managed mediation program, as evidenced by data 
collected to date, as well as other relevant information, and make recomlnendations 
to the Court to continue, modify, or eliminate the statewide program; and (2) 
recommend steps to be taken to manage pending and new residential mortgage 
foreclosure cases if the mandate for the statewide program is eliminated. 

The workgroup met six times by conference call between October 3 and 
October 19, and engaged in significant outreach, soliciting public comments about 
the statewide program from attorneys for borrowers and lenders, lenders, 
borrowers, judges and court personnel, program managers, mediators, concerned 
citizens, and others. A quantitative summary of the 123 comments received is 
appended to this report. In addition, the workgroup by conference call obtained 
input from the circuit chiefjudges. Of the 12 circuits that provided cOlnments, 
seven supported a local option to the statewide program, three supported 
continuation of the statewide program as a mandate, and one supported elimination 
of the statewide program altogether. 
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The workgroup reviewed the August 2011 Key Detenninants Report and the 
Apri120II I20-day Quarterly Status Report, as well as summary reporting system 
foreclosure case filing data from 2005 to July 2011. The workgroup was provided 
with and considered other reports, including the September 2011 report of the 
Federal Housing Finance Agency Office ofInspector, "Evaluation ofFFHFA's 
Oversight ofFannie Mae's Management ofOperational Risk," an August 2011 
University ofWisconsin study ofmandatoty foreclosure mediation, "Mandatory 
Mediation and Mortgage Contracts," and foreclosure mediation data from other 
states obtained from the National Center for State Courts' May 2011 report, 
"Foreclosure Mediation and Mitigation Program Models." 

After consideration of the available program data, public comments, chief 
judge input and other information, the workgroup voted to: (1) eliminate the 
mandate for a statewide managed mediation program; and (2) allow circuits to opt 
in to anew, revised uniform model administrative order, either as an exclusive 
approach or in addition to referral of cases to mediation on a case-by-case basis 
under relevant court rules and statutes. The workgroup concluded that for those 
circuits that choose to continue a managed mediation program, adherence to a 
modified model administrative order is important to maintain consistency 
throughout the state. In those circuits that choose not to opt in to a modified model 
administrative order, the chlefjudge should be responsible for devising a plan for 
discontinuing the local managed mediation program. 

The workgroup agreed that significant modifications must be made to the 
model order issued in In re: Final Report and Recommendations ofthe Task Force 
on Residential Mortgage Foreclosure Cases, AOSC09-54 (Dec. 28, 2009) to 
address program weaknesses. The workgroup recommends that the Court establish 
a separate workgroup to develop modifications to the order, including the 
following: 

• 	 Require borrowers to affrrmatively opt in to the program upon service 
of suit papers 

• 	 Develop steps to improve the integrity ofborrowers' fmancial 
information and to identify the appropriate lender contact 

• 	 Develop steps to improve performance on document exchange and 
document review 

• 	 Review and update document exchange requirements for both parties 
• 	 Clarify the correlation between bankruptcy and participation in the 

program 
• 	 Explore options for sanctions for noncompliance by either party 
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• 	 Explore fee reductions, including borrower contributions to fees, 
borrower payment of foreclosure couriseling fees, and reduction of 
overall program costs 

• 	 Develop data mechanisms to track post-mediation settlements 
• 	 Shorten the time frame for completion ofmediation 
• 	 Eliminate the mandate for referral of all residential mortgage 

foreclosure cases to the program. 
• 	 Examine the manner in which the results ofmediation are reported 

It was the consensus of the workgroup that the emergency in residential 
mortgage foreclosure filings that occurred in 20.o8~09 continues to exist as an 
emergency in pending foreclosure cases. There are 'now approximately 350,000 
backlogged foreclosure cases in the circuit courts. Pending case statistics by 
county are appended to this report. These c'ases will continue to languish if 
additional resources are not provided to the courts. RealtyTrac, which compiles 
foreclosure data nationwide, reports that another wave of foreclosure filings is 
imminent in Florida. Circuit courts likely will face a new surge of cases in 2012, 
which will further exacerbate the backlog and further delay finality. The Mortgage 
Bankers Association National Delinquency Survey, Fourth .Quarter 2010, 
appended to this report, shows that Florida, along with Nevada, has the highest 
percentage of seriously delinquent mortgage loans in the nation. Florida's 
economy will continue to be depressed as long as there are massive numbers of 
mortgages in default that have not been resolved by foreclosure. The workgroup 
recommends that the Court consider a variety ofmeans to assist the courts in 
reducing the backlog. 

Because of the ongoing emergency in foreclosure cases, the workgroup. 
recommends that the Court continue to allow plaintiffs' representatives to appear 
by telephone or other electronic method at mediation sessions that occur within 
circuit programs operating under a new, revised model administrative order. If a 
circuit chooses to refer foreclosure cases to mediation pursuant to chapter 44, 
Florida Statutes, appearance at mediation must be determined on a case-by-case 
basis, as required by court rule. 

The workgroup did not have sufficient time to develop more refined 
recommendations. This report is based on the best information available at this 
time. The Key Detenninates Report does not track cases settled after mediation 
when an impasse was previously reported, pre-suit mediation success rates, or 
cases settled after referral but prior to mediation. Anecdotal evidence from 
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prograln managers suggests that the percentage of cases resulting in settlelnent 
would materially increase if such data could be obtained. Fonn 1.998, Final 
Disposition Form, shows post-lnediation settlements, and may provide a 
Inechanism for collecting this data. In order to accurately assess the success or 
failure of the circuit managed mediation progralns, cases should be followed for 
the life of the case from the point the program receives the case to final disposition 
by the court. 

The managed mediation prograln offers lnuch more than mediation. It is 
also a document exchange program and a foreclosure counseling prograln. , These 
features explain why a significant number of cases settle after impasse is declared 
at mediation. Unfortunately, the current data collection systelTI does not accurately 
gauge the success of the program. 

A number of factors skewed the success rate of the program downward. The 
public comments received provided evidence that servicers on a broad scale 
resisted providing representatives at lnediation with full authority to settle and 
refused to consider lnore than a narrow range of settlement options, most of which 
were of little value to borrowers. Servicers had economic incentives not to settle 
and to keep foreclosure cases in liInbo to avoid the expenses that accompany home 
ownership. An analysis of a sample ofEleventh Circuit foreclosure cases that 
ended in iInpasse at Inediation showed that 78.5% of the cases remained open up to 
two years after impasse. The analysis is appended to this report. In addition, 
because the Inanaged mediation program was not well publicized as a court
referred prograln, borrowers lnistrusted the program and were uncertain about its 
legitimacy. These factors contributed to the low rate of borrower contact. 

It is clear that the statewide managed lnediation progralTI has not had tilne to 
mature. A chart showing the iInplementation dates for the circuit progralns is 
appended to this report. Only three circuits had operational programs in December 
2009 when AOSC09-54 issued. The relnaining circuits implelnented progralTIS six 
to eight months later. The intervening time period is inadequate for a 
detennination of the success of the program. Significantly, a number of crises 
occurred during this timeframe, including the robo-signers scandal, the discovery 
that plaintiffs were filing fraudulent doculnents with the courts, the collapse of two 
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major foreclosure law firms, civil and criminal investigations of lender and 
lenders' attorney foreclosure practices, and the banks' volunta.'ry moratoria on 
foreclosure filings. All of these impacted the number of cases that could have been 
settled. 

Sincerely, 

William D. Palmer, Chair 
Assessment Workgroup 
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APPENDIX 

1. Quantitative Summary ofPublic Comments 

2. Foreclosure and Economic Recovery Status Report, Total Initiative 

Dispositio~~"~yG~~ry?"¥~~~llIY.t!ar 2010-11 


3. Mortgage Bankers Association National Delinquency Survey, Fourth Quarter 

2010 


4. Eleventh Circuit Impasse Report 

5. Circuit Managed Mediation Program Implementation Dates 
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QUANTITATIVE SUMMARY OF PUBLIC COMMENTS 


Continue Eliminate Allow As 
Statewide Statewide Local Other 
Program Program Option 

Plaintiff 1 5 0 2 
Attorney 

Borrower 10 0 0 6 
Attorney 

Borrower 1 2 0 2 

Lender/ 0 0 0 0 
Servicer 

Program 13 0 0 0 
Manager 

Mediator 42 2 1 11 

Judge or 2 3 0 1 
Court 

Personnel' 
Concerned 5 1 0 0 

Citizen 

Other 6 2 0 5 



Foreclosure and Economic Recovery Status Report 

Total Initiative Dispositions 


By County, Fiscal Year 2010-11 


Total Balance of 
Real Property/ Mortgage FY2010-11 Backlog After 
Foreclosure Backlog as Initiative FY 2010-11 

Circuit County of June 30,20101 Dispositiortl Initiative3 

1 Escambia . 2,538 1,420 1,118 

OkaIoosa 4,056 1,413 2,643 

Santa Rosa 1,745 745 1,000 

Walton 2,640 778 1,862 
Total 10,979 4,356 6,623 

2 Franklin 391 179 212 

Gadsden 439 35 404 

Jefferson 1 0 120 

Leon 2,054 1,307 747 
Liberty 42 ° 42 

Wakulla 414 0 414 
Total 3,460 1,521 1,939 

3 Columbia 410 358 52 

Dixie 171 74 ~ 
Hamilton 70 53 r 
Lafayette 50 29 21 

Madison 108 76 32 

Suwannee 219 204 15 
Taylor 87 34 53 
Total 1,115 828 287 

4 Clay 2,484 . 1,531 953 
Duval 14,675 8,281 6,394 

Nassau 757 538 219 
Total 17,916 10,350 7,566 

5 Citrus 1,661 416 1,245 

Hernando 3,713 1,104 2,609 

Lake 5,188 1:1131 4,057 

Marion 5,348 1)258 4~O90 

Sumter 371 283 
Total 16,281 3~ 12~284 

6 Pasco 13)535 3,219 10,316 
Pinellas 18,256 3,719 14,537 
Total 31,791 6,938 24,853 
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Foreclosure and Economic Recovery Status Report 

Total Initiative Dispositions 


By County, Fiscal Year 2010-11 


Total Balance of 
RealProperty/~ortgage FY 20]0-11 Backlog After 
Foreclosure Backlog as Initiative FY 2010.. 11 

Circuit County ofJune 30> 20101 , Dispositions2 Initiative3 

7 Flagler 4>868 1,724 3)144 
Putnam 509 287 222 
St. Jolms 3,625 1)899 1,726 
Volusia 9,438 5,465 3,973 
Total 18,440 9,375 9,065 

8 Alachua 1,235 1~213 22 
Baker 180 174 6 
Bradford 147 138 9 
Gilchrist 67 63 4 
Levy 241 238 3 

Union 56 50 6 
Total 1,926 1,876 50 

9 Orange 27,794 16,078 11,716 
Osceola 11,906 6,285 5,621 
Total 39,700 22,363 17,337 

10 Hardee 122 98 24 
Highlands 1,41 I 1,087 324 
Polk 9)512 6~771 2,741 
Total 11,045 7,956 3,089 

11 Dade 75~326 31,048 44,278 
Total 75,326 31~048 44,278 

12 Desoto 753 NA 753 
Manatee 9,034 4,336 4)698 
Sarasota 11,830 4,544 7,286 

ITotal 21,617 8,880 12,737 

13 Hillsborough 32,843 6,756 26,087 
Total 32,843 6,756 26,087 

]4 Bay 2)789 1,615 1,174 
Calhoun 76 61 15 
Gulf 303 194 109 
Holmes 72 64 8 
Jackson 281 135 

~ 
146 

Washington 376 151 
Total 3,897 1,603 
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Foreclosure and Economic Recovery Status Report 

Total Initiative Dispositions 


By County, Fiscal Year 2010-11 


Total Balance of 
Real Property/ Mortgage FY 2010-11 Backlog After 
Foreclosure Backlog as Initiative FY 2010-11 

County of June 30,20101 
Circuit Dispositions2 Initiative3 

15 Palm Beach 46,438 22,713 23,725 
Total 46,438 22,713 23,725 

16 Monroe 2,259 1,033 1,226 
Total 2,259 1,033 1,226 

17 . Broward 48,675 20,927 27,748 
Total 48,675 20,927 27,748 

18 Brevard 18,296 5,825 12,471 
Seminole 8~821 4,026 4,795 
Total 27,117 9,851 17,266 

19 Indian River 3,516 461 3,055 
Martin 2,195 227 1,968 
Okeechobee 624 NA 624 
St. Lucie 12,726 2,818 9,908 
TotaJ 19,061 3,506 15,555 

20 Charlotte 5,464 2,873 2,591 
Collier 8,605 4>222 4,383 
Glades 163 59 104 
Hendry 686 399 287 
Lee 17,535 17,403 132 
Total 32,453 24,956 7,497 

State Total 462,339 201,524 260,815 

J Real PropertylMortgage Foreclosure Backlog as of June 30,2010 was determined by subtracting the 
number ofSRS dispositions from t11e number ofSRS filings for July 1,2006 through June 30> 2010. 

2 Initiative Dispositions are based on data that was provided to the OSCA on a monthly basis by each trial 
court. In addition, "NAil is noted for the two counties (Desoto and Okeechobee) that did not receive 
Foreclosure and Economic Recovery funding. 

J Balance of Backlog After FY 201 0-11 Initiative was determined by subtracting the Total FY 2010 -11 
Initiative Dispositions from the number of Real PropertylMortgage Foreclosure Backlog as of June 30, 

2010. 
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MORTGAGE BANKERS ASSOCIATION 
NATIONAL DELINQUENCY SURVEY 
FOURTH QUARTER 2010 

Greater than 11.69% 

858% - 11.69% 

0-8.57% 

Source: MBA's National Delinquency 5wvey 

US Average: 4.63% 

.. Greater than 6.82% 

II 4.64% - 6,82% 

m 0-4.63% 

Source: MBA's National Delinquency Survey 

'c, MAP e FORECLOSURE STARTS , 
'.', RArE BY S-r:ATE F9~ 04/2010,.' '. 

US Average: 1.27% 

• Greater than 2.14% 

II 1.28% - 2.14% 

!1i 0 -1.27% 

Soorce: MBA's National Delinquency Survey 

NATIONAL DElINQUENCV SURVEY fROM THE MORTGAGE 6ANKER$ AS$OW.TIO~ • FOURTH QUARTER 2010 
~ MORTGAGE BANKERS ASSOCIATION FF.8RUAAY 2011 All fliGHTS RESERVED 12 



ELEVENTH CIRCUIT UVIPASSE REPORT 


A sample of 1,303 cases (26.01%) was taken from the original population of 4t 997 cases. Cases were 

organized by date received. Last significant activity and the date on which it occurred, as well as the 

status (open/closed) were noted for each selected case. The sample attempts to equally represent the 

various time periods within the two years that the cases span. At first, 6 cases were taken per calendar 

week, 8 additional cases per calendar week were included to achieve the >25% sample size. 

RESULTS 


Total 
1303 

100% 



CIRCUIT MANAGED :MEDIATION PROGRAMS 


Circuit 

6th 

7th 

8th 

9th 

loth 
12th 

15th 

16th 

20th 


