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Arden Shank, Neighborhood Housing Services
Foreclosure Counselors
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From: Arden Shank [mailio:ardens@mdnhs.org]
Sent: Thursday, May 21, 2009 9:38 PM

To: Bailey, Jennifer

Subject: RE: task force conference call.

Judge Bailey,
Here's the bagsis of what I'll say tomorrow motning...
Arden

I will do an initial introduction; there are four basic questions that we need you to start with that I
will ask you:

Describe the different kind of HUD and NW certified counselors and what the differences
are: (home ownership, credit, foreclosure) and who certifies and what standards generally
govern.

HUD certifies counselors in a general way--like an all purpose certification for housing
counseling, pre-purchase homeownership counseling, post purchase counseling, foreclosure
counseling _

NWA oversees the National Industry Standards for Homeownership Education and Counseling
that makes a clear distinction between pre-purchase homeownership counseling and training on
the one hand and foreclosure counseling and intervention on the other hand. NHSSF has adopted
these standards and all of our staff involved have signed the ethics statement. Credit counseling
does not figure in here--that is a different thing related to personal financial management not
buying or keeping a house.

The most effective foreclosure counselors come from mortgage finance or real estate
background and have more experience than homeownership counselors or credit counselors,

How is counseling paid for/what is the cost to the borrower

We do not charge our customers for either homeownership training/counseling or foreclosure
counseling. Most nonprofits either do not charge at all or charge a nominal fee of $50 for
homeownership training and counseling. Most nonprofits do not charge for foreclosure
counseling.

We get grants from local government and banks to cover homeownership training and
counseling costs. We get grants from NFMC and banks to cover foreclosure counseling.

What info do the borrowers need to provide the counselors for foreclosure workouts

Last 2 mortgage statements (if there is more than one mortgage, bring statements from each
lender)

Recent correspondence from all lenders

1 month's pay stubs (most current)

2 months' bank statements (most current)

W2 for 2 years, 2007 and 2008

Driver's license

Social Security card

Court documents received pertaining to the mortgages, if appliceble
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Simple household budget

Explanation of the cause for default (loss of income/employment, divorce, medical condition,
insurance premivrn increase, efc.)

Credit report - will cost $12 for an individual borrower, $21 for a couple

What info should lenders provide counselors for foreclosure workouts
They need to respond to our packages and proposals on behalf of their borrowess within a
week or two, not three months.

Is this generally done live or over the phone
Both--we do much more on the phone than in person. Borrowers call us, email us, fax us, and
walk in.

How available are what kinds of counselors all over the state? Go
to: htp//www.findaforeclosurecounsefor.org which lists dozens of organizations around the
state. .

The National Industry Standards website shows 12 entities across the state have adopted the
standards.

The HUD website has foreclosure counseling organizations listed.
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And then I will ask the task force if they have any questions.
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Roy Diaz, Smith, Hyatt and Diaz, P.A.
Plaintiffs’ Bar
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*
S m]_th ’ ’ 2691 East Oakland Park Boulevard

Suite 303
. Fort Lauderdale, Florida 33306
Hlatt & (954) 564-0071 Telephone
(954) 564-9252 Facsimile
L]
Dlaz s P.A, Reply to: Roy A. Diaz
A TTORNEYS rdiaz(@smith-hiatt.com

TO: The Florida Supreme Court Task Force

on Residential Mortgage Foreclosuze Cases
FROM: Roy A. Diaz, Bsq.
RE: Foreclosure and Mediation Process

DATE: May 27, 2009

I would like to thank you for the opportunity to speak to the committee. The issues assigned fo
this committee to address are complex. The reelities of this national issue are not easy 10 accept, much
Jess resolve. This is compounded by the fact that the Florida Judiciaty is overwhelmed, creating an
urgency that must be tempered to avoid implementing rules which will only result in escalating the
current crisis.

The Supreme Court seeks recommendation of ... procedures, strategies and methods for
easing the backlog of pending residential mortgage foreclosure cases while protecting the right s
of the parties.” Accordingly, the rights of «ll parties must be balanced with the need to administer the
backlog of cases.

One thing that the commitiee must understand is that the lenderfinvestor Plaintiff’s are not the
“wrinners’” in this crisis. They are all losing millions of dollars on a monthly basis, with no chance to
recover those losses. The largest losses are incurred in cases where the property is foreclosed and then
marketed for re-sale. Accordingly, both the Plaintiff's and the borrowers have a compelling interest fo
have as many defaulted mortgage contracts resolved to resultina performing loan, within the current
ability of a borrower and current market conditions.

The national focal point of resolution bas been mortgage modification. The Plaintiffs in these
cases agree, all loans that can be modified, should be modified. Since this crisis began, the industry has
invested tremendous resources info Joss mitigation i an effort to modify as many defaulted loans as
possible. Notwithstanding, the issues associated with () the volume of defaulted loans, () establishing
processes and training, (fi)) communication between the parties, and (iv) general economic downturn,
have resulted in an inability to prevent this from becoming a crisis.
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The following is an overview of the issues I believe the commitiee must consider in order to
submit meaningful recommendations.

andatory Mediation: Florida Statute § 44 and Rule 1.700 - 1.750 FRCP govemn mediation.
Both provide for mediation in cases that are in dispute and/or cases that are confested. Therefore the
Jaw conternplates use of “traditional” mediation in cases wherein a dispute exists.

A mandatory mediation process created for foreclosure cases will not result in a “traditional” mediation,
as it will be designed fo include cases where the defialt is not in dispute.’

The only cases that can be resolved will be those wherein the borrower has () the desire, ard (i) the
ability to modify or otherwise resolve. It is therefore reasonable and consistent with Florida Law that
any mandatory mediation recommendation include the following:

. Limit the mediation to cases wherein the Defendant/Borrower has expressed a desire
to mediate;”

. Require the borrower to “opt-in” by providing the Plaintiff with the requisite financial
information to permit the Plaintiff the opportunity to conduct an appropriate analysis.
This must be a condition precedent to exercise the right to mediate because meaningfil
mediation cannot succeed without the information;

. Require the borrower to contribute equally to the financial requirement of the mediation
process, which is consistent with protecting the rights of all parties;

Dignify the Borrower: 1 have attended various Court meetings throughout the state regarding
fhese issues. I have found a commonly expressed concem that borrowers are so unsophisticated that
they are incapable of assisting themselves in the foreclosure process. I do not believe that is an accurate
depiction. It certainly is not accurate of the borrowers we deal with, and it is certainly not true of the
bomrowers we have reached settlement with. I do not believe a policy that is premised on viewing
borrowers in this light will ulfimately succeed. Borrowers now involved in foreclosure were once quite
capable enough to locate a property to purchase, negotiate a purchase price, retain assistance,
complete the mortgage financing process, arrange to move into their homes, arrange for phone and
ufilifies and maintain banking relationships in order to handle their financial affairs. The majority of
borrowers we deal with are not incompetent people and the policies recommended should reflect their
competence.

14 the extent a case is truly disputed, the matter would be litigated and the traditional statutory mediation
process would apply, pror to trial.

2 The Plaintiff can only settle cases with the Borrower.
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Delegated Authority: PlaintifPs utilize corporate servicing companies (“Servicers”) to manage
mortaage activity. Servicers are provided with delegated authority to manage the loans, including loss
mitigation. To the extent a loan can be modified, the Servicer has the ability to do so. However, the
process includes the need to access computer systems, similar to what a loan origination would require.

Unlike traditional cases involving a subjective dispute, the most effective process for resolving the
foreclosure cases referenced in the Supreme Court Administrative Order, would permit the Plaintiff
representative to appear at the mediation by phone. The following points support this conclusion:

. The Plaintiff will have received the necessary financial information from the bomrower in
advance of the mediation;

. The Plaintiff will be in a position: to either (f) submit settlement proposals or (§) should
additional nformation be required, make inquiry of the final information. In the latter
case, the Plaintiff would process the acquired information within ifs system fo reach a
settlement proposal;

. There is o benefit to requiring the lending industry to hire and train hundreds of
miediation representatives who will do nothing more than relay information to the
Servicer offices for processing. To the contrary, the expense associated with staffing
and travel will be a cost in the settlement analysis which will bave a pegative inpact on
the ability to settle with the borrower.

Cost Pactor:  The committee must recognize that the Plaintiffs are not the terrible entities that
they have been demonized to be by the defense bar and the media. The majority of the Plaintiff’s are
investors who acquired highly rated morfgage loans® pursuant to long established business custom. The
beneficiaries of these investments are entities such as the Teachers Retirement Fund of Florida.
Ultimately the losses of these investments impact individuals who have invested their retirement into
these morigage backed fnvestments, The committee must understand that traditionally, mortgage
backed securities were among the safest investments. However, with the advent of an inflated housing
bubble coupled with the general economic downtuun has resulted in the current crisis.

The committee must be sensitive to the financial impact that any recommendation will bave on the
Plaintiff who have a duty to individuals who depend on the value of the securities. As it stands, it
appears that foreclosure cases will be singled out for an unprecedented increase m filing fees. Imposing
the entire financial burden of a mediation process on the Plaintiff is unfair and ineffective. As stated
earlier, such a decision will have 3 negative impact on settling cases.

Standing: The issue of standing is one thet has been presented in many of the meetings I have
attenided. There is no systemic issue regarding a Plaintiff’s standing to enforce a mortgage. Florida law
is well established regarding this issue and [ will simply state that this issue has no place within the goals

3 {1is well established that rating agencies such as Standard and Poor’s and Fitch rated many of the
mortgages at issue with the highest “Triple A” rating, which has now proven o have been erroneous.
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of this committee. Due to the legal presentation that would be necessary for this discussion I will not be
extensive within this memorandam, However, to the extent the committee believes this is an issue, it can
be briefed as a follow up to this meeting.

Conclusion: Foreclosure rates remain high and will not be reduced in the foreseeable future. As
such, any policy that fails to identify the cases that qualify for settlement will cause firther backup in a
system that is aheady inundated. If the cases which have no ability to be settled become stalled by a
mediation process, those cases will remain within the backlog of foreclosure cases and new cases will
compound the backlog. This will have the opposite result of the Supreme Court goals,

Accordingly, 1 respectfully submit that the committee recommendation inchude the considerations set

forth above. I look forward to the opportunity to speak fo each of you and answer any questions you
may have.

Roy A. Diaz
SMITH, HIATT & DIAZ P.A.
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Ron Wolfe, Florida Default Law Group, P.L.
Large Volume Filers
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g . R R ATTORNEYS AT LAW
2 LORIDA DEFALULT POST ORFICE BOX 25012
, TAMPA, ELORIDA 33622-5018

L AW GROURPL. TELEPHONE 8§13 342.2200

FAX §13.251.1541

Tt e Blorida.Suprepe Conrk waslk Force On BReaidential Foreclosure Cased

¥rom: Ron Wolfe

Date: June 12, 2009

1 would like to thank you for the oppertunity to gpeak to the conmittee.
rthe volume of foreclosures fscing our nation and in particular our state creates
enprecedented challenges. The goal set forth for fhis committee is cowplexn and
auitifaceted,

Traditienally, We experienced two Lypes of files, contested and
sheontested matters. Our current systen is adequate to deal with contested
matters, and uncontested matters alike, howevey the economic crisls created &
new “bresd” of foreclosure. gistorically, the equity in the property was the
driver of setblements and workouts. The debtor was able to sell the property te
satisfy tire debt ox the lender was secmre in theix position hecause they had a
favorable loan to value ratio. since neither of these conditions exist
currently, the new forealosure population amount €O wancontested? litigation
(there iz an adwission #hat a Gebt is owed and pnable te be servided by the
debtor) and the lendex acknowladges those facks and is willing Lo make
ressonable accommodations based upen disclosuwre of Financial data from the
worrower and an evaluatiofi of the value of the onderlying property. These types
of matters are not traditional adversarial dialogues; they are a discusgion to
reach a mutually benefioial solution for both parties. In contested nabters and
adversarial procesdings thewe are clear winners and losers, in this new breed of
troubled assets there is a posgibility for 2 win/win [of course both parties are
Qeserving: meaning iendey and borroweyr are proceeding honestly and in geod
faith) '

The nature of foreciosure itigation is a confiick within itself. The
courts require the application of the rules of procedure however the equitable
principleé can be applied any tine within the litigation. Iu an adversarial
system, approkimately 90% of the time one party is not represented by an
attorney. The inconsistent application of the rules frustrate sveryone involved
(judges, attorneys, DOrrowers and lendexs). However the fundamental ilssue 13
rather simple.one party provided money, the other party promised to repay that
money.

In my experience +he mors complex oX conveluted the problem or protess
appeaxs fomusing on the fundamental igssue rather than the symptom results in the
greatest success. Additionally, time must be spent on determine what behaviex
we want tv engourage t¢ create a win/win for all parties and draft policies to
include incentives for those behaviors. To effectively man&ge a high volume
process, it is critical that all parties involved are "pought” into the system.
Both sides of the table have to fasl respected and valued each side

~
C

afm Attt .
m 9119 Carporate Lake Drive, Suilte 300, Tampe, Florkde 33634~ 830 §W 77l Averiae, Suite 210, wlami, Blorida 33136 @,ﬁﬂm
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- ey g . ATTORMEYS AT LAW
T ORIDA DEFAULT FOITOFFICE BOX 25018
U TANE A, FLORIDA 53622-5018

AW GROUREL. TELEPAONE 813.342.2200

FAX §13.2571.1541

rontributing te the process. If the balance is tipped too greatly in
either direction the process will vrhinge.

The Supreme Ceturt has asked this comtittes To recommend *. . . procedures,
styabegieds and mefhods. fol encind Lhe backlog of pending resideatial worftamys

foreclosure cases while protecting the rights of the parties.”

in my opinion the fundamental tagk iz two fold; to provide respongible
borrowsrs snd lenders the opportunity To have a meaningful contact thexreby
limiting foreclosure velume where pogsible, while ratooling the current approach
to efficiently processing foreclosure current and future foreclosure litigakion.

Unofficial statistics*

- Approximately 60% of the referrals recelved by oux fiyvm gualify under one of
ihe current Administrative Orders.

- In 60 days, 3000 cagés with our £imm qualify for a potential medigtion under
exlisting programs. This eguates to 5000 man hours not including travel time.
- Recent filing fee significantly increases coste to lenders impactihg
settlement progess. Will any additional mandatory costs further “chill® the
ebility to resolve cases?

- Broad appiicstion of policies without requiring both parties to exchanye
infermation is unpecessarily delaying cases; creating backlog, wasting
rRsourees.

Reviewing current strategles already implemented through oub the state; are the
changes imposed creating the desired results? What are the success rates?

-~ percentage of cases resolved prior to adoption of court administrative order
- Mandatory mediation
- Telephone conciliation

What are the unintended conseduentes of those strategies? Which consedquences
are scceptable and what can be changed. to sddress those undesirable
consequences?

- Policies use to unnecessary stall foreclosures

- Mdditional iitigation on overliy pardenscme strategies (funding mediations that
do not cecur, motions to zebturn funds, erclusion of counsel from process
areating double work}

- Extending the length of time Lo process foreclosures where horrower does not
_have the desire or abililty to settlas negatiwvely impacte market values (supply
ve. demznd}

Does the strategy contemplate a review process; collection of data to celebrate
successes or generate ideas on whalt changes is needed to obtain success?

There iz more than one strategy that can be adopted and multiple ways of
aadressing the situation.

gt
ot . ,
zm% 9119 Corporate Lake Difve, Suite 300, Tamps, tlorida 33634 * 830 SW 77th Avenus, Sulie 210, Mimi, Porids 33156

Appendix E, page 13



I ) o . | ATTORNEYS AT LAW
= - LORIDA DEFAULT POST QFFICE BOX 25018
TAMPA, FLORIDA 33822-5018

b AW GROUPPL. TELEPHONE §13,342.2200

FAX 8132511541

In my opinion this situation requires a nen-traditional approach. Why
force one type of resolution.why not make the system ox model flexiblé snongh to
cover as meny typeg ¢f "meanipgful" setolement contacts as poésible i.e.

talephone, internet, fail or mediation¥. Epcourage sarly commmprication ant
settlement discussions by créating an “opt-in” approach that rewards responsible
porrowers and lenders. How do we spply this &pprdach pre-sult? Create a
voluntary progran Chat enceurages both partles to engage early in the process to
svoid costs and provides plalntiff the ability te opt out of any mandatory
program By documenting previous efforts.

Exchange of information is absslutely vital to the success of any
potential setitlerent therefore to forgs one party to the table without requiring
the other party to contribute is unfair and gives pise Lo litigetien [see
attached flow chart).

{n conclusien, the foreclosure industny is unique and the challenges
facing this committee are unprecedented. By fogusing on the fundamental issue;
enceuraging both parties to have a neaniogfol exchange of information sarly in
the process and providing an avenue to efficiently complete those cases that can
not be settled, ths policy adopted by our wtake has the highest likelibeod of
success. Lf our firm can contribute in any additional capacity, please do not
hesitate to contact me.

Fon Wolfe
Managing Partner
Plorida Default Law Group

QAL 1o Conporate Lake Deive, Saee 300, Tanpa, Clorida 33634 * 9830 SW 77h Avena, Steto 210, Misil, Plorida 33158 BN

dozr

ay

Appendix E, page 14



pojsat allns
Jaac sustuied
dn yoien o) fubld
P DIEN AISs,
A
Unsopessd BNy
ey uf On yaed Uen
IaroHog Se Bub} 08P
x se pousd sluos 30 LOeORIDOIY
] Jop pepuadsns
i iz silswiABy
S BigRUCERS! L SOUBIREGI0S
7 Ul Jadnd _ “
2 PRl 0 |GeUn /
DLYIY SIORUOSEDY . ot 4523 \
A e Uipin 54 swEsp 1 aapeBsu atnyy N .
o E.m m« syaeun Janyap of sIgRUn pUe ABUow ou f=1H oy m
Sange on iy Y520 SIN} UBAR |
sERIG o onpsod
+ £ / : pus fauou
zwos Ay
slios SeH MY |
JapUa) DL YOG £
X Wap oL Redosd spash
1 Ut A slpgoys 1540 S J8AnG JEMOIIOG MR awoy oyt dasy|
WSIANeS Ny Ael BORCENSSY o myoafons yofrdio
"reryu-paag | uoweieis st [
- A 4
S
. 1ep Bupiebay
ares ssiy | ouoyey |, mw_wm%ww :w___mm__wﬁ . Ao pue exsep
Apadosd syt iey dn su0 BIEe Bumoddns YE JapUS: Half} 0jeNRAS
< SIOBUOD JBMOI0H - famoig

TPET IS 618 XV
SOLY ICTEIR ANOHALTAL
STOC-ZTOCE VOTIOT v anvl
108 20T ADLIA0 J804
MY IV SASNNOLLY

TTAHNOND MV
LINYEE0 VAo

..
gy 3

Appendix E, page 15




James Kowalski, Law Offices of James Kowalski, Jr., P.L.
Defense Bar
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Yty 9, 2009

The Flotida Supreme Court Task Force

on Residential Mortgage Foreclosure Cases
cfo General Counsel’s Office

Office of the State Courfs Administrator
500 South Duval Street

Tallahassee, Florida 32399

Re:  Foreclosure and Mediation
Dear Members of the Commitiee:

Thank you for the opportunity to present on the issues facing the Committee and
the state court system as a whole. As we all know, Florida bas been particularly affected
by the overall economic crisis, with specific harm coming to the state’s citizens in the
form of overwhelmingly high mortgage foreclosure rates. Respectfully, the sfate judicial
system has not been able to keep up with the ever-increasing number of foreclosures filed
in Florida.

1 have been provided with a copy of Roy Diaz’s prepared remazks to the
Conarnittee, and will use this as a template for my comments. My testimony is intended
to make the point that you should not discard any ideas you are considering, simply
because those ideas or suggestions do not fit the model of what judges are accustomed fo
doing or supposed to do, or how the mediation process is supposed fo work —we are
dealing here with an new type of litigation and an unprecedented stzessor o the economy,
and nothing should be taken off the table.

At Sharon Press’s suggestion, I have included a bio, at Exhibit A. As you can see,
1 have been a trial attorney in Florida for almost twenty years.

First, let me start with Roy’s reference to the demonization of the foreclosure
plaintiffs, Ido not see the securitized trusts and their mill law firtns as demons I see
fhem as an entirely new legal vehicle for separating homeowners from their homes, with
tittle or no resemblance to the normeal attorney-client relationship we are familiar with,
and litfle or no systemized review of individual cases. These are not our grandfather’s
banks, and the legal product that has been infroduced into our state court systemn is not
like anything we have seen before.

As an aside, these comments do not pertain. to the banks which own and service
their own loans, or to the Iaw firms hired by these banks to foreclose. There, you see

12627 San JOsE BOULEVARD, SUITE 203, JACKSONVILLE, FL 32213
ThL: 904.268.1146 rax: 904.268.1347 EMAIL: KOWALSKLLAW@MAC.COM
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attention to the detail of a specific case, and an opportunity to speek meaningfully with
the attorney actually working on the file.

By contrast, the system in place, with the mill firms being merely an extension of
contractors 1o the servicing industry for securitized loans, represents a facial violation of
Rule 4-2.1, Rules Regulating the Florida Bar, which requires an attomey 10 exercise
“independent professional judgment.” Pleadings are routinely drafted by the chient {not
the plaintiff) with no little or no meaningful review by the attorney.

These actions are forced, in part, by the timing pressures imposed by the servicing
industry. In-2004, Fidelity National Information Services, a Jacksonville-based company
which provides much of the software interface fechno logy used by mill firms and
servicers, implemented an “Attorney Performance Report” (APR). (A copy of a portion
of a Fidelity newsletter from late 2007, addressing improvements to the APR, is attached
as Exhibit B.) The APR is designed to reward high-scoring attorneys, who are ranked on
the basis of a nuraber of factors ~ as you can see, the factors are primarily based on
timing. The faster the case is shoved through the foreclosure process, the higher the
score. Firms are then color coded as “green light”, “yellow Hght” and “red light,” with
the slower “red light” firms receiving less and Jess business.

The need for speed is also reflected in the actions of the servicers themselves,
Most of the servicers now use “Signing Officers” — rows of individuals who sit before
reams of documents prepared by others, with not even a modest attempt at complying
with the business records exception to the hearsay rule, and who sign the documents only
to have the document transported across the business campus to rows of notaries, who
attest to the signatures without ever complying with the basics of their state’s notary
laws. See, Order Granting Defendant’s Motion for Sanctions, entered May 1, 2006,
attached as Bxhibit C. (As an aside, X do not attach an Order in one of Roy’s cases to
embarrass him — this case was simply the first time that I became aware of this practice,
which is continuing unabated to this day, as referenced below.)

Some of the mill firms now employ their own “Signing Officers” — individuals
who will sign Assignments of Mortgage on behalf of the owners of the pool, supposedly
anthorized by the servicer pursuant to the Pooling and Servicing Agreement which
applies to the partioular securitized trust. The documents are prepared entirely by the
servicer, and then “reviewed” by the attoruey. Excerpts from a recent deposition (taken
in Jane 2009) of an employee of the Law Offices of David Steen illustrate this point:

(). What's the process when you do execute an assignment of mortgage, do you
prepare the assignment?

A. No.

Q. 'Who prepares it?

A. The paralegals.

€. So when you prepare - when you execute an assigniment, it has been
prepared pursuant to title work prepared by another company?
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Correct.
At what point do you determine that an assignment is needed?

If the title work calls for one.
How would you know by looking at the title work that it called for one?
Tt would be marked assignment required.

Q Is that frequently the case, when a file comes into your departraent that an
assignment is needed?

A. Yes.
(. ‘What percentage of the time when a file comes into your office is an
assignment needed? .
A. T'm going o guess 90 percent.

POPOP

Do you ever speak with anyone before you execute an assignment?
No.

Do youreview eny documents before you execute an assignment?

The attorney reviews the documents before I sign them.

Okay. Do you ever ask the attorney questions gbout the - about the
sagnment that you're preparing to execute?

A. No.

gorO 7O

Q. There's um, on all of the assignments obviously there's a date. Who
determines what date to put on the assignment?

A. The date is the referral from the client.

Q. So the date on the assignment is always going to be the date that the file was
referred to your office from the client, which will ultimately become the plaintiff?
The date is given to us by the client.

The date to put on the assighment is provided by the plaintiff?

The servicer, which is our client.

Which will not necessarily be the plaintiff; is that correct?

Correct.

0 PRPOP

Now, the language after the date it was executed the assignment provides,
but effective as of the 11th day of September, 2008,” what does that language

mean?

You don't know?

(Nodding.)

Do youread the assignments before you execute them?
It's a form. It's the same form for every assignment.

So you do not read them?

They're checked by an attorney before [ sign.

So you rely on the attorney?

Yes.

POPLPO PR
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The law firm employees also sign the Affidavits in support of motions for
summary judgment filed by the law firms — here, the lawyer’s office staff becomes the
material witness for the lawyer’s client. From the same deposition excerpted above:

Q. I want to show you another document, entitled Affidavit in Support of
Plaintiff's Motion for Summary Judgment, and this will be Defendant's 4, Do you
recognize that document?
A. Yes. :
{Defendant's Exhibit No. 4 was marked for identification.)
Q. What is - what is this that we've marked?
A. Affidavit in support.
Q. Okay. And you recognize your signature on the third page?
A. Yes. .
Q. And in - on this affidavit, you're an authorized signatory of the Law Offices
of David I. Stern; is that correct?
A. As Attorney-in-Fact for GMAC Morigage.
(. What does thatmean?
A. That we have power of attorney.
Q. Sois that the same power of aftorney that you used fo execute the
assignment?
A, No. It's a different doowment.
Q. Soyou have a scparate power of attorney for - you have one power of
attorney 1o execute the assignment, and another power of atforney to execute
the affidavit?
A, Yes.
Q. Did you prepare this affidavit?
No.
Who prepared it?
The paralegal on the file.

LoEeF

. 'When you executed this affidavit, what docurnents did you review prior fo
executing it?

A. The figores given fo us by the client.

Q. Inwhat form did they give those figures to you?

A. They ptovided them 10 us - excuse me - via an e~mail.

Q. So when you say they provided the figures, they gave - did they give you the
anderlying data as to how they arrived - and I'm looking at second the page - of
the principal balance of the note of 63,464.17 ?

A. No.

Q. Did they give you the underlying information relating to how they arrived at
the interest amount of 3569.857

No.

Same answer for late charges, did you have the underlying data?

No. ‘ )

Same answer for spections, did you have the underlying data?

No.

POFLOP
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Q. Is--do you -- you've executed more than one of these affidavits; is that
correct?

A, Yes.

Q. Isit the standard procedure that you will be -- you would be provided with an
affidavit, with figures provided by the Plaintiff and you would execute 7

A. Correct,

Q. Do you ever look at any other documents prior o executing the affidavit?

A. No.

Q. Do you ever look ai any other information relating 1o nurmbers, account
histories, statements, any of that from the client?

A. No.

Q. Do you know how they gather the information they give to you to put in the
affidavit?

A, No.

Q. Who from the client gives you this information, what — what position do they
hold?

A. 1don't know what their positions are within the company.

Q. Did you ever look af the morfgage accounts or records of GMAC, prior to
exectting the affidavit we've marked as four?
A, No.

Right or wrong, you can se¢ from this system there is no real separation between
the servicers and the mill firms. The law firm employee is signifg documents prepared
by the client /.servicer (who also has not independently reviewed the substance contained
therein). 1 can provide numerous other examples of this — deposttions, Orders permitting
punitive damages amendments where the abuses occursed primarily because the mill fim
was filing documents in cases it never reviewed and which did not make sense in the first
place, or simply were not true. This lack of attention to any detail extends to scheduling
" all of us who defend foreclosures can point to example after example of inappropriate
ex parte “Agreed” orders being submitted and of summary judgment hearings being
scheduled while discovery is pending. I recently resolved a case where, afier obtaining'a
dismissal of the complaint without prejudice (i.¢., while the case was still pending and 1
was expecting the filing of an amended complaint), the tmill firm filed a new foreclosure
action against the same client in a different division (without notifying either the first trial
judge or myself), obtained a defauit judgment alleging the defendant could not be located
(she had moved because of hurricane damage, and the servicer knew this, and of course
the mill firm knew where fo find me), and then refused to voluntarily set aside the
defauls. Neither of the trial judges involved was pleased, and T was amazed at the lack of
professionalism, even though I have been dealing with foreclosure defense issues for
some time.

The recent Sarasota Herald-Tribune article “Lies a new tool in foreclosure” (May
10, 2009) also contains examples; I attach a copy of the article at Exhibit D. The
barkrupicy judges around the country have been imposing sanctions based on fraudulent
or improper conduct both as to the issue of standing (see, Memorandum issued by the
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Honorable Joan N. Feeney, United States Bankruptey Judge, District of Massachusetts
(which also illustrates how complex the issue of standing is)) and as to false affidavits
(see, In Re Haque, 395 B.R. 799 (8.D. Fla.), both attached as Exhibit E,

1 raise these issues to make this point — the core problem with the
development of the securitized trusts, the invention of the sexvicing industry, and
the creation of the mill firm system, is that all problems, concerns or lssues raised by
the borrower / homeowner / defendants are not only ignored, but that the system
provides incentives for this practice. This is the single biggest issue facing President
Obama’s attempts to slow the pace of foreclosures, and the single biggest issue with
implementing a standard mediation program for foreclosure cases in Florida.

A study released this week by the Federal Reserve Bank of Boston makes this
clear: Morigage lenders don’t try to rework most home loans held by borrowers facing
foreclosure becanse it would probably mean losing money. According to news reports,
the Boston Fed’s findings suggest the Obama administration’s major effort to solve the
foreclosure crisis by giving the lending industry $75 billion to rewrite delinquent loans to
more affordable levels is not likely to work. One of the study’s coauthors, Boston Fed
semior economist Paul 8. Willen, said the government would be better off giving the
money directly to struggling borrowers to help them with their payments, rather than to
jenders that are averse to working out the troubled loans. “Loan modification is not
profitable for lenders,” Willen said. “If it were profiteble, they would go out and hire
staff.”

The Fed’s study found that only 3 percent of seriousty delinquent borrowers -
those more than 60 days behind - had their loans modified to lower monthly payments;
about 5.5 percent received loan modifications that did not result in lower payments. The
study focused on 665,410 loans that were originated between 2005 and 2007 and
subsequently became setiously delinguent. It also followed about 150,000 borrowers for
six months after they received help, through the end of 2008.

“A lot of people you give assistance to would default either way or won't default
cither way,” Willen said, “They are trying to maximize profits, and at this point
maximizing profits does not mean modifying loans.”” '

We also see this af the state level, with many servicers and lenders who have
signed on to receive TARP funds, and are therefore contractually obligated to stay
foreclosure lawsuits and comply with the Treasury’s HAMP and HARP programs,
denying to borrowers that they even participate in the programs or have received federal
money.

8o — what to do, given the creation of the industry, the servicing abuses cutlined
above, and the fact that the mill firm system provides no meaningful checks and balances
to the foreclosure process sought by the servicer?

First, as I mentioned at the outset, nothing should be taken off the table, Second,
any workable solution is going to be expensive, and [ don’t know where you are going 1o
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find the money (as an aside, one of the industry’s biggest creations, MERS, single-
handedly removed himdreds of thousands of dollars in filing fees for the clerks of court
throughout the country by purportedly dispensing with the need to record assignments,
which may have been a major reason for MERS to exist in the first place).

You will need to build in a review from the top down — of standing, of any
servicing abuses raised by the borrower / homeowner, and of the ability to force a
modification, where appropriate, along the lines of the Treasury programs. The mill
firms are simply not stractured or incentivized o do this, and, while I understand the
reluctance to have our stale court judges take on new roles they were not infended to
play, someone has to examine the issue of standing — the examples of multiple claims by
a muitiple lenders and servicers, of servicers suing on loans they have sold or transferred,
of servicers who never owned the loan, are simply teo numerous to ignore. (Some
commentatots have suggested that the rush to create more loans to feed the need for
securitized trusts resulted in Iittfle or no oversight of any of the paperwork involved, or of -
compliance with even the most basic UCC rules or PSA transfer requirements.)

~ Another alternative to having the judges conduct the review of eachi file referred
10 mediation would be to involve the legal services organizations around Florida, and
press their staff into service on this issue. Again, I do not know where you would find
the money for this, but the legal aid groups are alinost the only entities with an acceptable
level of knowledge, and many of their attorneys are begging for increased training on
foreciosure defense.

It seems to me you need to build the mediation systemm with the goal of assisting
both sides, and to do so you will have to provide increased help to the homeowner /
defendant of a sort not normally seen in a state court mediation program —~ you simply
have to build in some way to increase leverage on the part of the homeowner. Otherwise,
you are throwing more good money after a bad, unworkable problem.

Thank you for allowing me the opportunity to share these commments.

(D)
ki, Jr.

Sincerely,
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James A. Kowalski Jr.

Law Offices of James A. Kowaiski, Jr., PL
12627 San Jose Blvd., Suite 203
Jacksonville, FL 32223
Telephone: (904) 268-1146
Facsimile: {904) 268-1342

E-mail: Kowalskilaw@mac.com
www kowalski-law.com

Jim Kowalski is an AV-rated civil trial attorney based In Jacksonvilie,
Florida, specializing in consumer protection fitigation, inctuding wrongful
foreclosure and consumer fraud, complex personal injury, wrongful death, and
premises liability litigation. Jim s licensed to practice law in Florida and
California and focuses on fitigation in the northeast Florida area.

Jim has lived in the Jacksonville area since moving to Florida from
Northern California in 1989, after graduating from the University of California,
Berkelay, and the University of San Francisco Schootof Law. Jim served as an
Assistart State Aftorney from 1989-1996 under Ed Austin and Harry Shorsiein,
acting as Division Chief (County Court; Public Corruption Unif) and Senior Trial
Aftorney in the Special Assault/Sex Crimes and ROC {Repeat Offender Court)
Divisionis. Jim was also a member of the on-call homicide team and received the
Trial Award in 1892.

After leaving the State Aftorney’s Office in 1996, Jim joined the small
insurance defense and workers' compensation firm of Boyd & Jenerette, and
.then joined the Law Offices of Fred Tromberg (later Tromberg & Kowalski) in
1998, While at Tromberg and Kowalski, Jim specialized in fitigation and handied
matters involving consumer protection, including wrongfut foreclosure and
consumer fraud, complex personal injury, wrongful death, and premises liabllity
litigation. He opened his own practice in late 2006,

Jim has taught and written in the area of crime victimization, including the
use of victim impact testimony in death penalty cases, and in the area of
consumer fraud, including preseniations on mortgage foreclosure fitigation. He is
a member of the Bar in Florida and California, a member of NACA (the National
Association of Consumer Advocates) and the Florida Justice Assodciation. Jim is
a current member of the Child Protection Team (CPT) Advisory Board, has
served on the board of Compassicnate Families, Inc., 8 Jacksonvilie non-profit
dedicated to assisting the families of homicide victims, and is the past vice-chair
of the Mayor's Victim's Assistance Advisory Council (VAAC). He is a recipient of
the Jacksonville Legal Ald Pro Bono award for 2006 and 2008, and received the
Florida Bar President’s Pro Bono Service Award in 2009, for service rendered in
the Fourth Judiclal Circuit. :
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Recent lectures in the area of consumer litigation include:

June 2009

Qgotobar 2008:

September 2008:

April 2008:

September 2007:

April 2007:

Legal Services of North Florida
“Weathering the Financial Storm” seminar

- Representation of Financially Distressed
Homeowners ‘ '

Jacksonvitle Bankruptcy Bar Association
Annual Seminar

- The Real Estate Crisis: lssues Relating to
Creditor Standing, Securitization and Affidavit -
inadequacies and Other Bankruptcy Topics

NACA 2008 Mortgage Lending Lifigation
Conference (Cleveland)

- Damages: Evaluating a Case's Value,
Proving Damages Through Testimony and
Expert Withesses

- Understanding Defendants: Taclics,
Mediation and Sclvency Issues

Jacksonville Human Rights Commission / Fair
Housing Awareness Symposium

- Predatory Lending

NACA 2007 Morigage Lending Litigatio
Conference (St Louis) | .

- Understanding Loan Documents, Otigination
and Closing Process

- Ethical Representation of Mortgage Lending
Fraud Victims

Jacksonville Human Rights Cormmission / Fair
Housing Symposium

- Pradatory Lending
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Recent lectures in the area of ¢rime victimization include:

January 2008: Compassicnate Families, Inc, (Advocate
Training)
- Florida Laws Relating to Crime Victims and
Advocates -

April, 2007; Mayor's Victim’s Assistance Advisory Coungil

“Reflected Pain: The Psychological Impact of
Violence on Families and the Community” —
moderated panel discussion / annual Victims'
Rights Week Seminar
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byMLindseyufesch

Since its initial release in 2004, the Avtoroey Performance
Report (APR) has proven beneficial to FIS
Foreclosure Solutions network firms and clients alike,
creating a valuable marlketing tool for firms and reducing
loss severity fot clients. Changes to the APR model have
been lirited to only one or two zeleases each year to
maintain the stability of the report. Enhancernents since
the original model include the introduction of data
normalization, weighting adjustments, allowable delay
adjustments, & client-specific data section, and the
addition of the color-coding section and corresponding
tenure and volume requiternents. The Attorney
Roundtable, established in 2005, has helped FIS’
reporting depastment priotitize changes to the model.

In 2007, FIS proposed additional enhancements to
the Attorney Roundtable membegs for teview and feedback,
The proposed enhancements inchaded changes to the stages
within the Motion for Relief (MER) scorecard, separaton
of Chapter seven and Chapter 13 files within the MER
scorecard, and inclusion of inherited files on stages in
which the first event of the stage occuts aftex the date of
transfer, Based on the feedback received from netwotk
firms and through continued discussion with the
roundtable mémbers, additional changes were requested for
the next APR enhancement release,

RIS Foreclosure Solutions is please to announce the
next set of APR enhancements scheduled for release in
Q1 2008:

MR APR Scorecard stage and weighting adjustments:
Ta addidon to weighting adjustinents for current stages
on the MFR scotecatd, proposed changss include the
addition of zn “Agreed Order Submitted to Court” event
in Process Management and an increase in the APR
scoting petiod from 90 days to 120 days.

MFR Refexeed to MEPR. Filed

MER Filed to Heating/Objection Date
Heating/ Obj. Date to Hearing/ Obj. Results
MFR Referred to Results 28
AO Results to AO Subimitted 10
MFR Referred to Order Entered 5
MFR Referred to Recetved 3
Event Completion Percentage 4
Approved Reprojection 4
Reprojection Completion Percentage 4

Initial Stage Measurement: The initial stage meast
on both the Foreclosure and MER scorecards will b
changed from “File Received” to “File Refersed.”

-
Hlustration of Chapter seven and Chapter 13 dist«d Ciliint
“The distribution of Chapter seven and Chapter 13 £

will be shown in the State Attorney Section of the AR
Inherited Files Stage Update: Stages for which tht
completion of the first event of the stage occurs fﬁ"
the date of transfer will be included in the APR i
inherited files,

effect, updated APR guides and a network atmousn f’m 4
outlining the changes will be released priof to the cf
date of these changes. Notes from the roundtable
meetings dusing which these changes were discussed;
available on the Attorney Roundtable Notes Web sits

http:/ / fadsportal.com/attorneyroundtable/

For questions related to these changes, please contach
attyfeedback@fnfs.met.
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IN THE CIRCUIT COURT OF THE FOURTH
JUDICIAYL CIRCUIT, IN AND FOR DUVAL
COUNTY, FLORIDA

CASE NUMBER: 16-2084-CA-4835-XX XX MA

DIVISION: CV-E

TCIFREOZ, LLC,

Plaintiff,
V.
MARTIN L. LEIBOWITZ, AS TRUSTEE,
efc., et al.,

Defendants.
— Z

ORDER GRANTING DEFENDANTS? MOTION FOR SANCTIONS

This cause came before the Court oﬁ April 5, 2006 on Defendants Robert Jackson and Lillian
Jackson’s Motion for Sanctions for Frand Upon the Court. The Court has reviewed the pleadings,
considered argnments of counsel, and is otherwise fully advised in the premises.

The Court finds Plaintiff, through its servicing enfity, GMAC Mortgage Corporation,
submitted false testimony o the Court in the form of Affidavits of Indebtedness signed and
subscribed b}é Margie Kwiatanowski, 2 “Limited Signing Officer” with GMAC Morigage
Corporation. The submission of the false Affidavits was pursuant fo protocols and procedures
yherein Ms. Kwiatanowski, as Limited Signing Officer, would attest to review of the relevant Joan
documents, the Complaint, and the loan payment records, when in fact (as swoin to by Ms,
Kwiatanowski in her deposition) she nefther reviewed the referenced records nor was familiar with
the manner in which the records were created by GMAC on behalf of Plaintiff. In her deposition,
M. Kwiatanowski admitted none of the Affidavits were signed before a Notary, and that Affidavits

of the sort filed by Plaintiff would be signed and then left in a folder, to be notarized at a different
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tirne. The admissions by Ms. Kwiatanowski in her deposition directly contradict the sworn
testimony to the Court in the form of the referenced Affidavits, both as to the substance of the
Afidavits and with regard to whether the Affidavits were swomn io before a notary. |

The Court tecognizes the statements made by Plaintif’s counsel af the hearlng to the effect
that the procedares in place at GMAC with regard to servicing of this Plaintiff’s loans wers being
cotrected. The Court finds the submission of false testimony to the Court in the manner described
does not fise to the level required in order for this Court to dismiss the action. Cox.v. Burke, 706
S02d 43 (Fla. 5 DCA 1998 The Coutt will not condone Plaintiil’s actions in filing false
testimony, however, and the Couxt has both the inherent authofi’cy to sanction Plaintiff’s actions,
based upon the findings set forth sbove, end finds sanctions to be appropriate. It is therefore:

ORDERED AND ADJUDGED:

1. Defendants’ Motion for Sanctions for Frand Upon the Court is GRANTED.

2. The subject Affidavits as completed by Ms. Kwiatanowski are and same be stricken.

3. The Court orders Plaintiffto pay Defendants” attorneys’ fees and costs for the efforts
related to the taking of Ms, Kwiatanowski's deposition, Based upon atevisw of the record and the

Affidavit filed by Defendants® counsel, the Court finds & reasonable sanction to be 3; hours of

attorney’s time and forther finds a reasonable, local hourly rate to be $250.00, and further awatds
costs in the amount off 174, 7Y. Therefore, the Plaintiff, TCIF REO2, LLC, Inc. shall forward to
defense counsel payment of $ g; V34 { in sanctions for the reasons set forth above within
ﬁ/_z days from the date of this Order.
4, Counsel for Plaintif shall file with the Court GMAC’s written explanation and
confirmation, on behalf of Plaintiff, that GMAC’S policies and procedures with regard to the

servicing of all of this Plaintiff’s loans within the State of Florida have been modified, in accord with

2

Appendix E, page 32



P

C
representations made by counsel to the Court that such modifications were being made, to confirm
the affidavits filed in future foreclosure actions in Florida acourately memorialize the actions and
conduct of he affiants, The written confirmation of policy changes, and an explanation for the
policies now it place, shall be filed with the Cowt within 80 days of the date of this
Order,

DONE AND ORDERED, in Chambers, at J acksonville, Duval County, Florida, this M

day of May, 2006.

-

Circmit Coutt fudge 7

Coplesto:  James A. Kowalski, Jr., Bsquire
‘Roy A. Diaz, Bsquire
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back to articls

HeraldTribune.com

Printed on page Al

Lies a new tool in foreclosure

Lawyers, in rush to regain properties, can exploit judges’
workload

By Todd Ruger
publishad: Sunday, May 10, 2009 at 1:00 a.m.

Foreclosure lawyers want to take back properly as
fast as possible, and sometimes they do not let
the facts slow them down.

In case after case, lawyers representing banks are
giving false statements in court about who owns
mortgages, or whether the homeowner is willing
to negotiate, or whether they have completed all

the legal steps to put a foreciosed house back on  STAFF PHOTO / CHIP LITHERLAND
the market Betty Kellogg stands for a portralt in her
* condo, which is being foreclosed on by
. Washington Mutua in Sarasota. She s
The errors and fabrications in the cou rt files are facing foreclosure and is having to hold

seldom caught by judges with hundreds of gﬁgf\f;‘af:gtﬁrgiﬁlg; items coftected
foreciosure cases before them. )

The judges say they can éﬂly hope fo catch a few of the offending lawyers in
hopes of keeping the rest honest. ‘ '

The courts usually rely on defendants to point out problems in the cases against

them. But in foreclosure court, many homeowners make no attempt to defend
themselves. Judges cannot step into that role.

"Even the IRS can't audit every return,” said 12th Circuit Chief Judge Lee Haworth.
"We're an impartial party. You don't ask the referee at a baseball game to tell
whether the people coming In the game are on drugs.”

Since the real estate market in Florida began to slide in 2006, the number of
foreclosure cases has gone up 600 percent.

http:r'/www.heraldtribune.com/appsfvbcs 111 aat 10 A T ANONSTO/ARTICLEA0510107...  5/12/2009
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In the first quarter of this year, 4,991 foreclosures were filed In the Sarasota-
Bradenton-Venice market, which remains among the top 25 for foreclosures in the
nation.

At the same time, judges handling the cases have seen thelr budgets fali 13
percent.

Most of the foreclosures are filed by out-of-town attorneys from a handfui of firms
who rarely appear in court in person,

Minutes after a foreclosure attorney told her everything was in order in a recent
case, Circuit Judge Donna Berlin was ready to sign off.

Then she happened to glance at the file, and realized that the two properties were
in Miami, a few hundred miles outside her jurisdiction.

"1 didn't have time to go through and read it," Berlin told a group of attorneys at a
meeting last weekend. "And it was not something that I normally look at.”

Foreclosure defense attorneys say that even homeowners who plan to walk away
from a property should be checking the court file and making sure the lenders’
atiorneys are sticking to the truth.

"T's all across the country, it's not just here,” said April Chamey, a Jacksonville
attorney who Is a nationally recognized expert in foreclosure defense.

"It's whatever's expedient.”
Troubling findings

Nobody knows how common it is for foreclosure cases to be based on untrue
statermnents or incomplete proof.

More than half of all foreclosure defendants simply walk away, and never show up
in court to defend themselves,

A Sarasota attorney, Richard Kessler, enlisted a few friends to go through 180
foreclosure cases in Sarasota County looking for errors.

They found three out of four cases proceeded with incomplete or improper
documentation.

For instance, the survey found that only one in 12 cases had the documents to
prove the company foreclosing on the property was also the company holding the
mortgage note.

1n half of the cases reviewed, the plaintiff sald the mortgage note had been lost.

hitp://www. heraldiribune.com/apps/pbes ~77 T T 7T e YARTICLE/S0510107...  5/12/2069
Appendix E, page 36



Kessler contacted Haworth and offered to have his business double check the
paperwork for the courts, proposing that his fee couid be charged to the company
filing the case.

Haworth declined, saying he cannot add such a filing fee, and the courts have no
money to pay for the service.

Instead, Haworth is recruiting volunteer law students to review all the cases for
foreclosure judges this summer to verify documents.

"We think having cops on the beat will help," Haworth said.
"Any old pleading'

Haworth changed court rules earlier this year to address some of the problems
with the out-of-town firms that handie most of the foreclosures in Manatee and
Sarasota counties.

He required them to meet with homeowners and try to settle the case.

Lenders widely ignored the rule, and the number of foreclosures being resolved
went from 400 a month to just over 100.

Lenders also must file complete paperwork, including proof that they met or tried
to meet with the homeowner. Otherwise, their hearings get canceled, costing them
money.

But-some foreclosure attorneys have simply filed paperwork saying the
homeowners declined to have the meeting, whether that was true or not.

Ronald and Sandra Smith requested the mediation meeting with their lender In
January. Then they sent financial documents in preparation for the mesting.

A few weeks later, the attorney for the lender, HSBC Bank, filed court papers
saying the Smiths had "no interest in the program or declined.”

There Is no way to know whether It was a mistake or deliberate, said the Smiths’
attorney, David Morrif] of Legal Aid of Manasota. But he is asking for the case to be
dismissed because of it.

"7 don't believe an attorney would deliberately do that," Morrill said. "I just don't
know what happens to all this paperwork we send them.”

Other false statements provided to the courts are more suspect, fike the attorney
for Deutsche Bank who, to avoid having to refile a case, claimed the international
financial giant had changed its name to Aurora Loan Services.

http://www. heraldtribune.com/apps/ph~ VARTICLEMO510107...  5/12/2009
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A judge in Miami fined Wells Fargo bank $95,000 late jast year because of sloppy
paperwork filed by Florida Default Law Group, one of a handful of companies that
handle the majority of foreclosures in the state.

Judge John K. Olson blasted Florida Default, saying the firm seemed to believe
that "filing any old pleading without undertaking any investigation into its accuracy
is perfectly acceptable practice,”

Wells Fargo and the Florida Default Law Group told the judge that the mistakes
were employee ervors, and that staff at all levels were warned to be more careful.

phone and e-mail messages left by a reporter for lender attorneys invoived in
those cases, including Florida Default Law Group vice-president Ronald Wolfe,
were not returned.

The notorious Kellogg case

The most notorious case in Sarasota County is that of Betty Kellogg, a 71-year-old
disabled widow who twice had her villa put up for foreclosure sale, even though
che worked out a settlement with her lender.

Kellogg bought the villa in 2000 after her husband and other relatives died. To pay
her medical bills and consolidate her debt, she took a $180,000 loan against her
home.

The mortgage broker had inflated her income on the application -~ she makes
$380 a month working part-time; the mortgage broker said she made $2,300 a
month.

Kellogg could not afford the loan payments.

"] asked them, ‘Why would you accept me, 1 don't really. have enough money to
qualify for this. They said, 'Just pay for a couple months and we'll refinance
again,™ Kellogg said. ' ' ‘

So when she fell behind and the foreciosure lawsuit was filed fast year, she begged
with the bank to help her.

"1 armn just lost. I don't know what to do," Kellogg wrote to the lender, Washington
Mutual. "Please help me."

The bank told her it would not proceed with the foreclosure case while they
negotiated. '

But at the same time, the bank's lawyers were telling Judge Beriin that Kellogg
was not defending herself, and were granted a default judgment, They put
Kellogg's home up for sale.

http:f/wwwheraldtribune.comfappsfr‘""' e e s meems monnnes G ARTICLE/90510107.. 5412/2009
Appendix £, page 38



Keliogg went to an atforney.
Berlin cancelled the sale when she found out what happened.

Less than a month later, the bank filed another motion, saying that the first sale
had been canceled because it was not advertised.

Berlin signed the order, and the bank scheduled another sale.

Kellogg, who got a lawyer through | egal Aid of Manasota, went back to the judge
again, and the sale was canceled. Again. -

"} got so afraid, and I have no money ¢ pay attorneys to fight for me," Keliogg
said. "It's very confusing. I am not talking to anybody on the phone anymore.”

This story appeared in print on page Al

http://www.heraldtribune.comfapps/pbc s e e mannars oIARTICLE/S0510107...  5/12/2009
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UNITED STATES BANKRUPTCY COURT
FORTHE
DISTRICT OF MASSACHUSETTS
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nre
ANN C. JONES, Chapter 13
Debtor Case No. 07-15662-JNF
MEMORANDUM
1. INTRODUCTION

The matter before the Court is the “Objection to Claim filed by Carﬁngton
Mortgage” filed by the Debtor, Ann C. Jones {the “Debtor”). On August 29,2008, the Court
heard the Debtor’s Objectionand the Response filed by Carrington Mortgage Services, LLC
(“Carrington”), as “Successor to New Century Mortgage Corporation.” At thehearing, the
parties agreed to the subrmission of numerous documents. Additionally, they agreed that
their pleadings could be construed as cross-motions for supnmary judgment in this
contested matter. SeeFed. R, Bankr. P. 9014(c). Neither party called wiinesses or requested
anevidentiary hearing. The issue presented is whether Carrihgton established its standing

to file a proof of claim in the sum of $393,211.09, either as the successor servicer for
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Deutsche Bank National Trust Company, as Indenture Trustee for New Century Home
Equity Loan Trust 2005-2, or as the current holder of the mortgage executed by the Debtor
in favor of Ameripath Mortgage Corporation (” Ameripath”). The Court makes the
following findings of factand rulings of law in accordance with Fed. R, Bankr, P. 7052 and
Fed. R. Banks. P. 9014(c).

1L FACTS?

The parties subrmitted a Joint Pre-Trial Memorandum in which they agreed to the
following facts. On February 11, 2005, the Debtor executed an adjustable rate note in the
original principal amount of $335,500,2 as well as a mortgage in favor of Ameripath
secured by her multi-family property Jocated at 114 Raddiffe Street, Dorchester,

Massachusetts.

1 Ror ease of reference, a timeline is set forth as an exhibit to the Court’s decision.

2 The note provided for an initial 7.1% rate of interest and a monthly payment of
$2 254,67. On Schedule I-Current Tncome of Individual ‘De’otor(s), the Debtor disclosed
that she is an employee of the Registry of Motor Vehicles with monthly income of
$3,0666 (net $2,074), which she supplements with income from her rental property in
the sum of $1,200 and social security income of $796 for her disabled son, On Schedule
J-Current Expenditures of Individual Debtor(s), the Debtor set forth monthly
expenditures of $3,848, excluding a monthly mortgage payment, resulting in net income
of $222. Assuming the interest rate applicable to the Debior's mortgage obligation did
not adjust, her annual mortgage obligation, excluding the payment of insurance and
taxes, would be $27,048, compared with her annual incone of $48,840 ($44,941 pexr Form
22C), an obligation which would consume 55.38% of her incorne. The interest rate
applicable to her note had the potential to adjust as high as 14.1%. Pursuant to her
Chapter 13 plan, filed on September 24, 2007, the Debtor propesed to pay no morigage
arrears, and to sell the Radcliffe Street property “as soon as praciicable, but in no event
more than three months after confirmation.” The Debtor subsequently filed a Second
Amended Chapter 13 plan, proposing to cramdown the mortgage, fixing the interest
rate at 7.1% and paying $1,500 per month toward the claim, amortized over 30 years.

2
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On February 15, 2005, Ameripath assigned the note to New Century Mortgage
Corporation. Carringtonattached a copy of the assignment of the note to its proof of claim,

On April 22, 2005, New Century Mortgage Corpcratiqn, as Master Servicer, New
Century Home Equity Loan Trust 2005-2, as Issuer, and Deutsche Bank National Trust
Company, as Indenture Trustee, executed a Servicing Agreement. The Servicing
Agreement identified New Century Morigage Securities LLC as the Depositor who would
acquire "Mortgage Loans” pursuant o the terms of a Mortgage Loan Purchase Agreement.
New Century Mortgage Securities LLC, as Depositor, was also charged with creating New
Century Home Equity Loan Trust 2005-2 {the Issuer) and with transferring the Mortgage
Loans and all of its righté under the Mortgage Loan Purchase Agreement to the New
Century Home Equity Loan Trust 2005-2 (fﬁe Issuer) in exchange for certificates issued by
New Century Home Equity Loan Trust 2005-2. New Century Home Equity Loan Trust
2005-2, in turn, was obliged to issue and transfer fo, or at the direction of, the Depositor
(New Century Mortgage Securities LLC) the Trust Certificates, Series 2005-2. Additionally,
pursuant to the terms of an Indenture dated April 22, 2005 between New Century Home
Equity Loan Trust 2005-2 and Deutsche Bank National Trust Company, as Indenture
Trustee, New Century Horrie Equity Loan Trust 2005~2 was 6biiged topledge the Mortgage
Loans and issué and transfer to, or at the direction of, the Purchaser various asset backed

notes identified by series and class® Finally, New Century Mortgage Corporation was to

* The term “Purchaser” was not defined and the identity of the Purchaser was
not specifically disclosed in the Servicing Agreement.

3
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service the Mortgage Loans set forth on the Mortgage Loan Schedule, which was attached
to the Service Agreement as Exhibit A, either directly or through one or more Sub-
Servicers. The Servicing Agreement filed with the Court indicated that the actual schedule
of mortgages was “filed in paper pursuant toa continuing hardship exemption available
pursuant to “Rule 202 fo Regulation ST

The Servicing Agreement executed on April 22, 2005 incorporated by reference the
Indenture and its definitions, which were contained in an appendix fo the Indenture
identified as Appendix A. Neither the Indenture nor Appendix A were submitted into
evidence. The Mortgage Loans which New Century Morigage Securities LLC, as
Depositor, transferred to Deutsche Bank National Trust Company as Indenture Trustee,
supposedly were included onaSchedule A, which, as noted above, was notattached to the
Servicing Agreement filed with the Court. Moreover, because the Indenture was not filed
with the Court, the Court does not have a definition of whatconstitute “Mortgage Loans.”

On August31, 2005, four months after the execution of the Servicing Agreement and
related Indenture, Ameripath recorded with the Suffolk County Registry of Deeds an
assignment, dated August 24, 2005, “without recourse in any event said mortgage [from
Ann C. Jones] and the note and dlaim secured thereby to Deutsche Bank National Trust
Company, as Indenture Trustee for New Century Home Equity Loan Trust 2005-2 ¢/ o New
Century Mortgage Corporation. That document contains a purported assigmment of the
mortgage, as well as the note executed by the Debtor, to Peutsche Bank as Indenture

Trustee for New Century Home Bquity Loan Trust 2005-2, although the parties agreed that

Appendix E, page 44



the note had been assigned on February 15,2005 by Ameripath to New Century Morigage
Corporation.

Ont October 24, 2005, Deutsche Bank National Trust Company, as Indenture Trustee
for New Century Home Equity Loan Trust 2005-2, claiming to be the holder of amortgage
covering the Radcliffe Street property, recorded notice that it had filed a complaint in the
Land Court, Department of the Trial Court, for authority to foreclose the Debtor's
mortgage, “now held by Plaintiff by assignment.”

On December 15, 2006, approximately 14 months aftes Deutsche Bank, as Indenture
Trustee for New Century Home Equity Loan Trust 2005-2, recorded nofice of is intent to
foreclose, and approximately 16 months after Ameripath assigned the morfgage to
Deutsche Bank National Trust, as Indenture Trustee for New Century Home Equity Loan
Trust 2005-2, New Century Mortgage Corporation recorded an assignment in the Land
Court pursuant to which Ameripath assigned the Debtor’s mortgage to it, although there
wasno mentionin the assignment of New Century Mortgage Corporation’s roleas Master
Servicer under the Servicing Agreement dated April 22, 2005 or of New Century Mortgage
Services LLC.,

The parties also agreed to introduce into evidence an order issued by the United
States Bankruptey Court for the District of Delaware pertaining to the sale of New Century
Mortgage Corporation’s mortgage servicing rights. The Court takes judicial notice that
New Century Mortgage Corporation filed a Chapter 11 bankruptcy petition on April 2,

2007. Its case is jointly administered with those of 14 affiliates under the lead case of New
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Century TRS Holdings, Inc, whose affiliates include NC Capital Corporation, which
together with its affiliates, was referenced in § 2.03 of the Servicing Agreement.

Two days after the commencement of the bankruptcy cases, New Century TRS
Holdings, Inc. and its affiliates filed an emergency motion in connection with the proposed
sale of certain mortgage loan servicing assets to Carrington. In its emergency motion, it
represented the following:

The Debtors” Servicing Business s among fhe most substantial of the
Debtors’ operations being offered for sale, as loan servicing has been and
remains a vety important and profitable part of the Debtors’ businesses. The
Debiors presently service approximately §19 billion of loans owned by third
parties. The Debtors’ mortgage servicing rights (“MSRs”) are generally
established in servicing contracts with securitization trusts or third party
whole loan purchasers. For performing these functions, the servicer {usually
NCMC [New Century Mortgage Corporation]) generally receivesa servicing
fee, one-twelfth of which is paid monthly, or 0.05% per anfium of the
outstanding principal balance of each loan in the mortgage servicing
portfolio. These servicing fees are typically collected from the monthly
paymenis made by the borrowers on the loans. In addition, the Debtors
receive remuneration for loan servicing including float benefits representing
interest earned on collection accounts where mortgage payments are held
pending remittance to investors, as well as mortgagor-contracted fees such
as late fees and, in some case, prepayment penalties.

*&h

... Carrington and its affiliates own the primary interests in 12 securitization
trusts established from 2004-2006 {the “Carrington Securitization Trusts”)
which hold approximately $8.6 billion of mortgage loans that the Debtors
originated and sold to these securitization trusts. NCMC is the servicer of
the mortgage loans held in the Carrington Securitization Trusts; so, the
CarringtonSecuritization Trusts providea significant portion of the revenue
realized by the Debtors’ Servicing Business.

On May 23, 2007, the United States Bankruptcy Court for the District of Delaware

entered the order referenced above, captioned “Order Pursuant to Sections 105, 363 and

6
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365 of the Bankruptcy Code and Rules 2002, 6004, 6006 and 9014 of the Federal Rules of
Bankruptcy Procedure Approving (i) the Sale of Debtors’ Servicirg Business to Carrington
Capital Management, LLC and Carsington Mortgage Services, LLC pursuant to the Sécond
Amended and Restated Asset Purchase Agreement, dated as of May 21, 2007, Free and
Clear of Liens, Claims, Encumbrances, and Interests, and (i) the Assumﬁtion and
Assignment of Certain Executory Contracts and Unexpired Leases to Carring;ton as part
of Such Sale.” The May 21, 2067 Agreernent referenced in the cai:tion of the order listed
28 so-called RMBS [residential mortgage-backed securities] Transactions, including New
Century Home Equity Loan Trust Series 2005-2.

-On April 16, 2008, following the sale of New Century Mortgage Corporation’s
servicing rightsto Carrington, Deutsche Bank National Trust Company executed a Limited
Power of Attorney. It provided in pertinent part:

Pursuant to that New Century Home Equity Loan Trust 2005-2, Servicing
Agreement dated as of April 22, 2005 {the “ Agreernent”) by and betweenand
[sic] Deutsche Bank National Trust Company and Cartington Mortgage
Services, LLC as successor Servicer to New Century Mortgage Corporation
(the “Servicer”) hereby constitutes and appoints the Servicer, by and through
the Servicer's officers, the Trustee's true and lawful Attorney-in-Fact, in the
Trustee’s name, place and stead and for the Trustee’s benefit, in connection
with all mortgage loans serviced by the Servicer pursuant to the Agreement
solely for the purpose of performing suchacts and executing such documents
in the name of the Trustee necessary and appropriate to effectuate the
following enumerated transactions in respect of any of the mortgages or
deeds of trust . . .and promissory notes secured thereby . .. for which the
undersigned is acting as Trustee for various certificateholders (whether the
undersigned is named therein as mortgagee or beneficiary or has become
mortgagee by virtue of endorsement of the Mortgage Note secured by any
such Mortgage or Deed of Trust) and for which Carrington Mortgage
Services, LLC is acting as Servicer.

Appendix E, page 47



In the Limited Power of Attorney, Deutsche Bank National Trust Company did not grant
Carrington authority to execute assigrunents of mortgages, except in connection with the
repurchase of mortgage loans or upon payment and discharge of the mortgage.

The final document submitted by the parties was an Assignment dated July 18, 2008.
Pursuant to that Assigrunent, New Century Mortgage Corporation, as the holder of the
Debtor’s mortgage, assigned the morigage to Carrington Mortgage Services, LLC.

The Debtor filed her voluntary Chapter 13 petition on September 7, 2007, after the
bankruptey courtauthorized sale of New Century Mortgage Corporation’s servicing rights
to Carrington, but before the execution of the Limited Power of Atfomey and the July 18,
2008 assignment,

IIL. DISCUSSION

The Court recently addressed the issue of standing to file both a proof of claim and
a motion for relief from the automatic stay in In re Hayes, _ B.R. __, No. 07-13967-INF,
2008 WL 3870820 (Bankr. D. Mass. Aug. 19, 2008}, The Court shall not repeat that
discussion here and, instead, incorporates its discussion herein, Id, at *5-*7.

Pursuant to Fed. R. Bankr. P. 3001(f), “la} proof of claim executed and filed in
accordance with the Federal Rules of Bankruptcy Procédure Coﬁstitu’ces prima facie

evidence of the validity and amount of the claim.” Se¢ Inire Long, 353 B.R. 1, 13 (Bankr. D.

Mass. 2006). See also Taniper Dev. Group v, Kahn { In re Hemingway Transp., Inc}, 993
F.2d 915, 925 (1st Cir, 1993). An objecting party, in order to rebut the prima facie validity

of the proof of claim must produce “substantial evidence,” and, if the objecting party
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produces substantial evidence inopposition to the pz;oof of claim, rebutting the prima facie
evidence, the burden shifts to the claimant to establish the validity of its claim. See Long,
353 B.R. at 13 (citations omitted).

In this case, the evidence submitted by the parties inthe form of various documents
supports the Debtor’s position that Carrington, either as setvicer for Deutsche Bank
National Trust, ‘;:ts Indenture Trustee under the New Century Home Equity Loan Trust
2005-2, or on its own behalf lacked standing to file a proof of claim. Although Carrington
established that it is the successor to New Century Mortgage Corporation as Servicer of the
of the New Century Home Equity Loan Trust 2005-2 as a result of the May 23, 2007 order
of the United States Bankruptcy Court for the District of Delaware, the Court finds that it
fafled to establish that the Debtor’s mortgage actually was part of the New Century Home
Fquity Loan Trust 2005-2, ot that Ameripath’s assignment of the mortgage on August 24,
2005 to Deutsche Bank National Trust as Indenture Trustee for New Century Equity Loan
Trust 2005-2 was anullity. Absentanassignment from Deutsche Bank back to Ameripath,
Ameripati’s purported assignment of the morigage to New Century Mortgage
Corporation, which was recorded on December 15, 2006, was ineffective to convey an
interest it no longer had. M.OI‘EEOVE}:‘, the defect was not cured by fhé July 2008 assignment |
of the mortgage by New Century Mortgage Corporation to Carrington.

The creation of the New Century Home Equity Loan Trust on April 22, 2005
preceded the August 24, 2005 assignument of the mortgage on the Radcliffe Street property

from Ameripath, the original holder, to Deutsche Bank National Trust Company, as
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Indenture Trustee for New Century Home Equity Loan Trust 2005-2. The Servicing
Agreement dated April 22, 2005 referenced the transfer of “Mortgage Loans” to the New
Century Home Equity Loan Trust 2005-2, by New Century Mortgage Securities LLC, but
the Court was not provided with a definition of the term “Mortgage Loans” and, thus,
carnot conclude whether those loans included the Debtor’s morigage. The evidence
established that the note relating to the mortgage on the Radcliffe Street property was
assighed by Ameripath to New Centtry Mortgage Corporation on February 15,2005, but
the assignment of the mortgage from Ameripath to Deutsche Bank National Trust
Company post-dated the creation of the New Century Home Equity Loan Trust 2005-2.
Further, the Court was not provided with Exhibit A to the Servicing Agreement, and there
is no evidence that either theé Debtor's mortgage was part of the securitization frust or
subsequently added to the trust res pursuant to the terms of the Indenture. Moreover,
because New Century Mortgage Securities LLC, as the Depositor under that trust, not New
Century Mortgage Corporation, was obligated to transfer “Mortgage Loans” to Deutsche
Bank National Trust Company as Trustee of the New Century Home Equity Loan Trust
2005-2, it would appear that an assignment of the mortgage from Ameripath or New
Century Mortgage Corporation to New Century Mortgage Securities LLC may have been
required to establish an accurate chain of ownership of the mortgage. The documents
submitted by the parties, including the Limited Power of Attorney and assignments made

in December of 2006 and July of 2008, failed to cure the defects outlined above.

i0
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IV, CONCLUSION

Upon consideration of the foregoing, the Court grants the Debtor’s motion for
stmmary judgment and denies Carrington’s motion for summary judgment. The Court
sustains the Debtot’s objection to the proof of daim. Pursuant to 11 US.C. § 502(})," [a}
claim that has been allowed or disallowed may be reconsidered for cause. A reconsidered
claim may be allowed or disallowed according to the equities of the case.” Thus, if and
when the chain of ownership of the mortgage executed by the Debtor on February 11, 2005
can be conclusively established, the appropriate party may file an amended proof of claint.

By the Court,

oo A, sy

Joam N, Feeney
United States Bankruptcy Judge

Dated: October 3, 2008
cc: David G. Baker, Esq., Jessica Rodger, Esq., Carolyn Bankowski, Esq,
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February 11, 2005

February 15, 2005

April 22, 2005

August 24, 2005

Qctober 24, 2005

December 15, 2006

April 2, 2007

May 21, 2007

May 23, 2007

EXHIBIT A - TIMELINE

Debtor executed Note and Mortgage to Ameripath Mortgage
Corporation

Ameripath Mortgage Corporation assigned Debtor’s Note fo
New Century Morigage Corporation

New Century Mortgage Corporation, as Master Servicer,
Deutsche Bank National Trust Company, as Indenture Trustee,
and New Century Home Equity Loan Trust 2005-2, as Issuer,
executed a Servicing Agreement for New Century Flome
Equity Loan Trust 2008-2 regarding certain Mortgage Loans
purportedly attached on a schedule as Exhibit A

Ameripath Mortgage Corporation assigned Debtor’s note and
mortgage to Deutsche Bank National Trust Company, as

. Indenture Trustee for New Century Home Equity Loan Trust

2005-2

Deutsche Bank National Trust Company, as Indenture Trustee
for New Century Home Bquity Loan Trust 2005-2 recorded
notice of complaint to foreclose Debtor’s mortgage

New Century Mortgage Corporation recorded an assignmment
of Debtor’s mortgage from Ameripath Mortgage Corporation
to New Century Mortgage Corporation

New Century Mortgage Corporation filed Chapter 11 petition
in District of Delaware

Carrington Mortgage Services LLC executed agreement to
purchase servicing assets of New Century Mozttgage
Corporation and iis affiliates

United States Bankruptcy Court for the District of Delaware
entered order approving sale of New Century Mortgage

Corporations's servicing business to Carrington Mortgage
Services, LLC and Carrington Capital Management, LLC.

12
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September 7, 2007

September 28, 2007

April16,2008

July 18, 2008

Amn C, Jones filed Chapter 13 petition in District of
Massachusetts

Carrington Mortgage Services, LLC, as successor to New
Century Mortgage Cotporation, filed secured proof of claim
for §393,211.09 in Ann C. Jones’s Chapter 13 case

Deutsche Bank National Trust Company, as Indenture Trustee,
executed Limited Power of Attorney to New Century
Mottgage Corporation

New Century Mortgage Corporation assigned Debtor’s
mortgage to Carrington Mortgage Services, LLC

13
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395 B.R. 799, 21 Fla. L. Weekly Fed. B 544
{Cite as: 395 B.R.799)

United Statps Bankruptey Coutt,
&1, Florida,
Fort Lauderdate Division.
In re Fazlul HAQUE, Debior.
No. 68:14257-BRC-JKO.

Oct. 28, 2008.

Background: After creditor filed motion for stay
relief, evidentiary bearings were held regarding
charge of $2,114.10 in “penalty interest” which ul-
timately was conceded to have been made in error.

Holding: The Bankruptcy Court, John K. Olson, J.,
held that creditor's counsel, which acknowledged
that it ket filed on behalf of creditor “less than 507
false stay relief affidavits claiming entitiement to
default interest, including the affidavit filed in the
present case, would be assessed sapctions in the
amount of $2,114.10 for each of the 45 affidavits
which the court assumed that it had filed, for a 1otal
sanction of $95,130.45, and because creditor shared
culpability with its counsel, such sanctions would
be imposed jointly and severally.

Sanctions imposed.
West Headnotes
[1] Bankruptey 51 €=2124.1

51 Bankruptcy
5111 Courts; Proceedings in General
STIT(A) In General
51k2124 Power and Authority
51%2124.1 k. 1a General. Most Clted
Cases
Bankruptcy court has an independent responsibility
to ensute that the relief it grants is both procedur-
ally and substantively proper.

{2] Bankruptey 81 €32187

51 Bankrupfcy

Page |

%11 Couris; Proceedings in General
511KC) Costs and Fees
51k2182 Grounds and Circumstances

51k2187 k, Frivolity or Rad Faith;
Sanctions. Most Cited Cases
Bankrupfcy court’s power to sanction resides both
in the section of the Bankruptcy Code authorizing
the court o issue any order necessary of appropri-
ale 1o carry out the provisions of title 11 and in the
inherent power of the federal courts to sanction im-
proper conduct. 11 US.C.A. § 105(2).

(3] Bankruptey 51 €=02187

51 Bankruptey |
311 Courts; Proceedings in Generul
51IHC) Costs and Fees
51k2182 Grounds and Circurnsiances

51k2187 k. Privolity or Bad Faith;
Sanctions. Most Clited Cases
Inherent power of the federal cowst fo sanciion
pariies is well established, and reaches both con-
duct before the court and thai beyond the court's
confines.

[4] Contempt 93 €20

93 Contempt
931 Acts or Conduct Constituting Contempt of

Court

93k ¢ Disobedience to Mandate, Order, or
Judgment

93Kk20 k., In General, Most Cited Cases
Underlying concern that gave rise to the contempt
power of the federal court was not merely the dis-
ruption of court proceedings; rather, it was dis-
ohedience to the orders of the judiciary, regardless
of whether such disobedience interfered with the
conduct of trlal.

[S] Courts 106 €78

106 Courts
{0611 Bstablishment, Organization, and Proced-
ure

© 2009 Thomson Reuters/West. Mo Claim to Orig. US Gov. Works.
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395 B.R. 799, 21 Fla, L. Weeldy Fed, B 544
(Cite as; 395 B.R. 799)

1061HF) Rules of Court and Conduct of

Business
106K78 k. Power 1o Regulate Procedure.

Most Cited Cases
Judicial branch has the overall ability to control ju-
dictal proceedings, that is, to maintain the decorum
of the institution, which includes the conduct of
parties involved.

{6] Bankruptcy 51 €=02162

51 Bankrupley
511 Courts; Proceedings in General
511I{By Actions and Proceedings in Gegeral
51k2162 k. Pleading; Dismissal. Most
Clted Cases

Bankraptey 51 €<02164.1

51 Bankruptéy
51H Courts; Proceedings in General
S1IHBY Actions and Proceedings in General
51k2164 Judgment or Order
51k2164.1 k. In General, Most Clted
Cases

Criminal Law 130 €52636(1)

{10 Criminal Law
LIOXX Trial
1I0XX(B) Course and Conduct of Frial in
Greneral
110k636 Presence of Accused
110k636(1) k. In General, Most Cited
Cases

Federal Courts 170B €31

1708 Federal Courls
170RI Jurisdiction and Powers in General
170BI(AY In General
F7ORKS Jurisdiction in Gensral, Nature
and Source
170Bk3.1 k. In General. Most Cited
Cases

Federal Courts 170B €245

rage 2

1708 Federal Courls
{70BY Jurisdiction and Powers In General

1'70BXB) Right to Decline Jurlsdiction; Ab-

stention Doctrine
1'70B%45 k. Forum Non Conveniens. Most

Cited Cases
Inherent powers of the federal court include the
court’s ability o lnvestigate and vacate ils own
Judgment upon proof that a fraud has been perpet-
rated upon the cowt, to bar from the courircom a
criminal defendant who disrupts a trial, and fo dis-
migs an sction on grounds of forum non conveni-
ens, and it may act sua sponte to dismiss a suit for
failore o prosecute.

[71 Bankruptey 51 €==2187

51 BankruptcyA
5111 Courts; Proceedings in General
SHICC) Costs and Fees
51k2182 Grounds and Circumstances

S51k2187 k. Frivolity or Bad Faith;
Sanctions. Most Cited Cases
Circumstances which may dictate the exercise of a
federal court's inherent power to asgess atiorney
fees against counsel include those where a party has
acted in bad faith, vexatiously, wantonly, or for op-
pressive reasons.

{81 Banlauptey 51 ©x2187

51 Bankruptcy .
541 Courts; Proceedings in General
51IHC) Costs and Fees
51k2182 Grounds and Clrcumstances
51k2i87 k. Frivolity or Bad Faith;
Sanctions. Most Cited Cases
Behavior must be tanfamount to “bad faith,” that is,
it must be knowing or reckless behavior, for a fed-
eral court @ exercise iis inherent power to assess
attorney fees against counsel.

i9] Bankruptcy 51 €5>2187

51 Bankruptoy
31} Courts; Proceedings in Genetal

© 2009 Thomson Reuters/West, No Claim to Orig. US Gov, Works.
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{Cite as; 395 B.R. 799)

S1IKC) Costs and Fees
51k2182 Grounds ard Clrcumstancss
51k2187 k. Frivolity or Bad Faith;
Sangtions. Most Cited Cases
Federal couit must exercise caution in invoking ifs
isherent power to sanclion,

[101 Bankruptey 51 €=032126

51 Bankruptey
5111 Coutis; Proceedings in General
5HI(A} In General ‘
512124 Power and Authority
51k2126 k. Carrying Qut Provisions of
Code. Most Cited Cases
Section of the Bankruptcy Code authorizing the
court o issue any order necessary or appropriate to
earry out the provisions of title 11 gives bankrupicy
courts the broad power to implement the provisions
of the Code and to prevent an abuse of the bank-
ruptey proeess, [1 US.CA. § 105,

(11} Bankruptey 51 €©o2187

51 Bankruptcy
5111 Courts; Proceedings in General
S1H(C) Costs and Fees
51k2182 Grounds and Circumstances

512187 k. Frivolity or Bad Faith;
Sanctions. Most Cited Cases
Where creditor's counsel acknowledged that, appar-
ently due fo human error, it had prepared and filed
on behalf of credifor “less than 507 false stay refief
affidavits ciaiming entitlement to default inferest,
including the affidavit filed I the Chapter 7 case
currently before the bankruptcy court, which sought
$2,114.10 in “penalty interest,” the court would as-
sess sanctions in the amount of $2,114.10 for each
of the 45 affidavits which the court assumed that
counse! had filed, for a total sanction of
$05,130.45, and, because credifor shared culpabil-
ity, such sanctions would be imposed jointly and
severally. 11 US.C.A. § 105(2).
=801 Andrew M. Bellinson, Esg., Miami, FL, for
Debtor,

rage s

ORDER GRANTING WELLS FARGOQ BANK,
N.A'S MOTION FOR RELIEF FROM STAY
AND IMPOSING SANCTIONS FOR NEGLI-
GENT PRACTICE AND FALSE REPRESENTA~
TIONS

JOHN K. OLSON, Bankruptey Judge.

THIS MATTER came on for continued hearing on
September 18, 2008, pursuant to the Motion For
Relief From Stay {the “Motion™) [DE 14] flied by .
Weills Fargo Bank, N.A. (the “Creditor™). Stnice the
Creditor has provided sufficient evidence to support
the retief requesied the Motion will be granted. -
However, given the nature of the circumstances
surrounding the fictitious claim for money owed,
sanctions are warranted,

The Motion was filed on April 21, 2008, under the
Court's negative notice procedures pursuant fo Loc-
al Rule 4001-1{C), to which there was no response.
See Certificate of No Response [DE 15]. After re-
viewing the Motion, | was concerned about certain
charges listed In the affidavit signed by a represent-
ative of the Creditor, and accordingly set an eviden-
tiary hearing for June 24, 2008. Of specific worry
was & chatge for $2,114.10 in “penalty interest.”

At the June 24th hearing it became abundantly
clear that neither the Creditor's representative nor
its counsel, the Florida Default Law Group, P.L.
(“FDLG™, could explain this charge. See Tranm-
seript of 6/2412008 Hearing [DE 391, At the request
of Creditor's counsel 1 continued the evidentiary
hearing on the Motion so as to provide the Creditor -
and its counsel ample fime {o explain the basis for
the “penalty interest” charge. Jd.

FNE. There were other charges claimed by
the Creditor which initiafly concemed the
court, however, those concerns have been
resoived through fusther disclosures by the
Creditor. Thus, no further action is needed
ag to those matters.

For reasong relating in part io the Chapter 7 Trust-
ee's independent investigation into this issue, the

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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second hearing did not take place until September
18, 2008, or approximately three months after the
original hearing, At that Septemboer I8th hearing
the Creditor was represented by Niall T. Mclach-
lan, a very able lawyer who works for Casrdton
Fields, P.A., a well respected firm of 2 high Egeh&ﬂta-
tion. FDLG represented itself at the hearlng, As
to the “penalty interest,” both the Creditor and
FDLB conceded at the hearing that this was an er-
roneous charge and that the Creditor was never en-
titled to payment on this sum. Penalty interest un-
der the lerms of the loan in question it a fee
chargeable for prepayment of the loan during the
first three years of the loan lerm. Since the Debtor
is in bankrupicy and the Motion was filed based on
the Debtor's default, the notion that the Debtor paid
off his loan in full to the Creditor is absurd. 1tis ut-
terly perplexing to me how the Creditor or its law
fiem could or did assert such a claim.

FNZ2. This brings to mind the classic aphor-
ism that “A lawyer who represents himself
has a fool for a client.” It would have been
pradent for FDELG to have hired counsel.
Its decision not to do so is a reflection of
the firm's casual attfude toward this mat-
ter,

Christine 1.. Herendeen, & lawyer at FDLG, testified
as to the circomstances encompassing this case.
Creditor's new counsel examined Ms. Herendeen,
and provided & disclaimer prior o her
testimony™802 that, “{sihe has independently done
a brief review and has a rough Idea of the numbers
and she can testify to that, but she wor't be able o
say with exactitude the cases that these were filed
in ...” Transcript of 9/18/2008 Hearlng af pg. 44. 1
asked Ms. Herendeen who at FDLG had prepared
the fatse affidavit; she could not fell me. I asked her
in how many cases penalty interest charges had
falgely been included in stay relief affidavits the
firm prepared for Wells Fargo. She informed me
that FDLG “had run a search on all of the districts.
I don't remember the exact pumbers even close to
this district, because, of course, ¥ wag most focused

rage 4

on the Southern; however, 1 can tell you that it was-
there was a spreadsheet that had been prepared and
it was less than one page™.

“ft was noi-for example, I could tell you it was def-
initely less than 50. 1 feel confident that the number
had been less than 30 out of hundreds of cases that
we would have filed, hundreds of stay relief mo-
ttons.” Transcript of %/18/2008 Hearing of pg. 48,
11, 10-20. As to what she described as around “five
fo ten” cases in this distriet in whick penalty in-
terest was included, she was unable fo describe
whether the debtors in those cases had any equity in
the propesiies in question. Transeript of 9/18/2008
Hearing ot pgs. 45-47. She did clatm that at no
point “on the foreclosure side in State Court” would
that penalty interest be included since, “no payoff
quote would be generated with penalty inierest
without going through the attorney for review and
that attorney would review the state of the case, as
well as the specific language in the note and mort-
gage to determine whether or not it was permissible
to be included In the payoff quote.” Transcript of
9/18/2008 Heering of pg. 52. She did not, however,
make any sepresentation that she (or anyone else at
FDLG) had, in fact, reviewed any of the state court
{iles in any of the foreclosure cases in which FDLG
had filed false affidavits on behalf of Wells Fargo
in the bankrupicy courds to assure the accuracy of
that assertion. I accordingly take her assurance on
this point with a certain skepticism.

[1] Of perhaps greater relevance is lhe guestion as
to whetlier the lawyers at FDLG are examining any

~ of the documents they ate filing “on the bankruptey

side.” FDLG seems o suggest that state court fore-
closure actions are real and important proceedings
but that the bankrupicy court is merely an adminis-
trative hurdle that warrants no particular constdera-
tion as a legal body, ard that fliing any old pleading
without underlaking any investigation into Its ac-
curacy is perfectly acceptable practice. That posi-
tion is vnacceptable. A bankruptey court has an in-
dependent responsibility to ensure that the relief it
grants is both procedurally and substantively prop-
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er. That obligation becomes extraordinarily difficult
when Jaw fimms like FDLG treat the stay relief pro-
cess with casual disdain.

Wells Fargo and FDLG chalk this mistake up fo hu-
mah error in that an FDLG employee pulled in-
formation from “one particular scresn that is utfl
ized when generating payoff statements pursuant 1o
the note o, in this case, the addendum, and it was
simply a mistake.” Transcript of 9/18/2008 Hearing
at pg. 47. What is evident is that FDLG prepared
the affidavit in this case and the Creditor's employ-

ee signed it without any review. See Transoript of |
6/24/2008 Hearing |DE 39] at pg. 29-34. [asked -

both the Creditor and FDLG what measures they
have undertaken o rectify this problem, to which
both stated that the professionals at all levels have
been notified of the problem and the ramifications
for including such improper *803 charges. Tran-
seript of 9/18/2008 Hearing ar pgs. 48-49,

Altaough 1 applaud such remedial actions, 1 remain
troubled that neither FDLG nor the Creditor
thought it necessary to underiake any thorough ana-
Iysis as to the extent or the ramifications of their in-
competent behavior. Three months is more than a
sufficient time period to wndertake an internal in-
vestigation, draw conciusions, and provide a com-
plete and detailed report as to the injurious conduct
which I uncovered only because something dida't
seem right in the stay relief motion filed in this
case. The actual ramifications of this conduct are
still unclear to me. What is even more troublesome
is that this conduct was not unique to this case.
Onee counsel and Creditor reatized their wayward
accounting, it should have set off alarms, not justa
“brief review.” Instead, a lackadaisical approach
was taken In which the parties threw up their hands
and said “no harm, no foul,” but without, in fact,
determining either the full extent of the false affi-
davit problem in the bankruptey court stay relief
mottons or that no false affidavits had been fiied in
the subsequent state court foreclosure proceedings.
And the “no harm, no foul” assertion is itself
premised on Wells Fargo's comtention that since

rage >

thete was no equity in the properlics in question-
which neither Wells Fargo nor FOLG could con-
firm-and the Creditor was thus hever going to col-
lect penalty interest. Again, it is unclear to this
court whether there is no harm to the debtors in-
volved or to their estates, If the propesties sold for
more than the alleged debt, then there would indeed
be harm. If the Creditor was able to write off the
“loss” of spurious penzlity interest on its books (and
perhaps on iis tax returns) then that would appear to
constitute harm. And 50 on,

. Since FDLG has provided no more thas a cursory

estimnate as to the cases in which FDLG filed false
affidavits ¢labming “penalfy interest” and vaguely
fieshed out an analysis ag to this conduct, | am left
baffled by FDLG' Jack of appreciation for the
sevesity of fhe problem presented and by s casual
fesponse. 1t ts well worth noting that this is not the
first occasion in which | have witnessed sloppy and
unprofessional conduct in FDLG's practice of law,
On numerous occasions I have confronted FDLG
lawyers about incomplete and Insufficient motions
for relicf from stay. Based on this discussion, sanc-
tions will be levied for purposes of deterrence.

{23 The Cowrl's powet to sancifon resides both in 11
U.8.C. § 105(a}, Hardy ». Internal Revenue Service
(In re Hardy), 97 E.3d 1384, 1390 (11ih Cir. 1996);
Placid Refining Co. v. Terrebonne Fuel & Lube,
Inc. (In re Terrebonne Fuel & Lube, [nc.), 108 F3d
609 (5th Cir. 1997), and in the inkerent power of the
federal courts to sanction improper conduct, Glatter
v. Mrog {In e Mroz ), 65 F.3d 1567, 157475 {11th
Cir 1995); Eck v. gﬁgge Chemical Co., 950 F.2d
798 (Ist Cir 19910,

FEN3. Some courts have taken the position
that Section 105(2) was intended to imbue
the bankruptcy coufs with the inherent
power to sanction recognized in other fed-
eral courts. See, e.g. Jowes v, Bunk of
Santa Fe (In re Courtesy Inas ), 40 F.3d
1084, 1089 (10ih Cir.1994;.

[31[4] The inherent power of the fedstal court o
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sanction parties is well established and this power
reaches both conduct before the court and that bey-
ond the court's confines, for “the underlying con-
cern that gave rise to the contempt power was 1ot
. merely the disruption of court proceedings.
Rather, it was disobedience 1o the orders of the Ju-
diciary, regardless of whether such disobedience in-
terfered with the conduct of wial” Young v
United*804 States ex rel. Vuitton et Fils 3. A., 481
U.S. 787, 798, 107 S.Ct. 2124, 95 L.Ed.2d 740
(1987; {citations omitted). -

[5H6171[8} In Chambers v. NASCO, Inc., 501 UL.8.
32, 111 S.Ct 2123, 115 1. Bd.2d 27 (1991), the Su-
preme Court addressed the nature and scope of the
inherent power vested In the federal vourts. The ju-
dicial branch has the overall abifity to control judi-
cial proceedings, f.e. to maintain the decorum of
the institution, which includes the copduct of
parties involved, Chambers, at 501 U.5. at 43-44,
111 8.Ct. 2123. Such inherent powers, for example,
inchude a federal court's ability to investigate and
vacate its own judgment upon proof that 2 fraud has
been perpetrated upon the cowrt, to bar from the
courtroom a criminal defendant who disrupts a trial,
to dismiss an action on grounds of forum non con-
venfens, and it may act sua sponte 10 dismiss a suit
for failuro to prosecute. Id. at 44, 111 8.CL. 2123. In
Chambers, the Supreme Court discussed the ability
of the judiciary to sanction counsel by awarding at-
torney's fees as a penalty for inappropriate conduct.
501 U.S. at 42-43, 111 S.Ct. 2123, For ¢xample,

circumstances which may dictate the exercise of in- -

herent power Lo assess aitorney fees agalnst coun-
sel, include those where a party has acted in *bad
faith, vexatiously, wantonly, or for oppressive reas-
ons.” Id, at 45-46, 111 S.Ct. 2123 {nternal citations
omitted). Thus, the behavior must be tantamount (o
bad faith, ie., be knowing or reckless behavior
Thomas v, Tenneco Packaging Co., 293 F.3d 1306,
1320 €1 1th Cir.2002),

{9] However, the Supreme Court, in Chambers,
warned that a cowrt must “exercise caution in in-
voking its inherent power,” stating:

raget

Because of thelr very potency, inherent powers
must be exercised with restraint and discretion. A
primary aspect of that discretion Is the ability w
fashion an appropriate sanction for conduct
which abuses the judicial process.

301 U.S. at 44, 13} S.Ct 2123 (interpal citations

omitted), The Court goes on fo note:

[Wihen there is bad-faith conduct in the course of
litigation that could be adequately sanctioned en-
der the Rules, the court ordinarily should rely on
the Rules rather than the inhereni power. But if in
the informed discretion of the court, neither the
statute nor the Rules are up 1o the tagk, the court
may safely rely on its inherent power.

Id. at 50, 111 8.Ct 2123,

Sanctions under my inkerent powers would be war-

ranted given the filing of such reckless papers.
However, in light of my clear authcrity to sanction
the conduct under § 105, [ will heed the Supreme
Court's and the Eleventh Circnit's caution in utiliz-
ing irherent powers where stattitory authority exists
under which I may act, thus, I choose to look solely
to § 105 for the following sanctions imposed.

FN4. The practical effect of the distinction
between the inherent power of courts to
sanction and the section 105(a) authority,
may be Hlusory.

[10] Section 105 of the Bankruptey Code grants
statutory powers in the bankrupioy eontext, stating,
“The court may issue any order, process, or judge
mettt that Is necessary of approprizie to carry out
the provisions of this title,” 11 US.C. § 105(a).
Section 105 gives bankruptcy couris the broad
power to implement the provisions of the bank-
ruptcy code and to prevent an abuse of the bank-
ruptey process. See Karsch v. LaBarge (In re Clark
Y. 223 F.3d 859, 864 (8th Cir.2000)% in re Volpery,
110 F.3d 494, 502 {7th Cir. (997); Caldwell v. Uni-
fied Capital Corp, *805 (In re Rainbow Magazine,
Irec), 77 F.3d 278, 284 (9th Cir. 1996),
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(11} 1 stated the following at the September 18th
hearing: “my concern is with the integrity of the
process and whether people are viewing what gets
fited as & serious matter or whether it's sort of being
done on the fly and with all of the diligence and at-
tention that goes into sausege making.” Transcript
at pp. 52-3. After carefully reviewing the transcript
of that heartng I conclude that Wells Fargo and
FDLG parties have engaged in the systematic pro-
cess of churning out unrefined and unexamined
form pleadings, instead of producing and filing
carefully considered legal papers. This has resulted
in an sbuse of the system and sanctions o deter
continued tecklessness are warranted.

FDLA has acknowledged that it filed on behalf of
Wells Fargo “less than 50" false affidavits claiming
entitfement to default interest, The amount of such
interest wrongfully claimed in this case js
$2,114.10. Having provided me with no greater de-
tail as to the number of such affidavits actually
filed or the amount of default interest falsely
claimed in each, I shall assume for purposes of as-
sessing sanctions that FDLG filed 45 such false af-
fidavits on behall of Wells Fargo and that thé
amount of defauit interest in each was equal to the
amount falsely claimed here, Therefore, I shal] im-
pose sanctions in an amount equal to $2,114.10 for
each such false aoffidavit, for a fotal sanction
amount of $95,130.45, Becanse both FDLA (which
prepared and filed the false affidavits) and Wells
Fargo (whose employees swore to their accuracy
without any review) have culpability here, the sanc-
tions will be imposed jointly and severally,

Accordingly, having reviewed the Motion, the file,
the evidence presented and considering the argu-
ment of counsel, it is ORDERED that:

1. The Motion [DE 14] Is GRANTED,

2. The automatic stay provided by 11 U.8.C. § 362
is modified as to Wells Fargo Bank, N.A., its Suc-
cessors and Assigns. Accordingly, the automatic
stay is modified lo permit the Movant 1o continue
its pending mortgage foreclosure action in siate

rage /

court against real property, the legal description of
which is described below.

COMMENCE AT THE SOUTHEAST CORNER
OF SAID TRACT A; THENCE NORTH 0 DE-
GREES 00 MINUTES 37 SECONDS EAST
FOR 602.35 FEET TO THE CENTER LINE
OF SOUTHWEST 2ND STREET, THENCE
SOUTH 89 DEGREES 53 MINUTES 38
SECONDS WEST FOR 34472 FEET;
THENCE NORTH 15 DEGREES ¢6
MINUTES 22 SECONDS WEST FOR 30.35
FEET; THENCE NORTH 74 DEGREES 53
MINUTES 38 SECONDS EAST FOR 42.50
FEET; THENCE NORTH 15 DEGREES 06
MINUTES 22 SECONDS WEST FOR 24.335
FEET TO THE POINT OF BEGINNING;
THENCE CONTINUE NORTH 15 DEGREES
06 MINUTES 22 SECONDS WEST FOR 24.00
FEET; THENCE NORTH 74 DEGREES 53
MINUTES 38 SECONDS EAST FOR 50.0
FEET; THENCE SOUTH 15 DEGRELS 07
MINUTES 22 SECONDS EAST FOR 24.60
FEET; THENCE SOUTH ‘74 DEGREES 53
MINUTES 38 SECONDS WEST FOR 50.00
FEET TO THE POINT OF BEGINNING.

3. This Order is entered to allow Wells Fargo Bank,
N.A,, its Successors and/or Assigns, to commence,
prosecute and complete through judgment, szle,
certificate of title and possession, a mortgage fore~
closuze against the property described above. Wells
Fargo Bank, N.A., its Successors *806 and/or As-
signs, shall not seek or obtain an in personam judg-
ment against the Debtor(s).

4. The Florida Default Law Group, P.L. and Wells
Fargo Bank, N.A., are DIRECTED, jointly and
severaily, to pay a monetary fine in the amount of
$95,130.45 1o the Clerk of this Court for their re-
peated misrepresentations to this court and to other
bankruptcy courts in Flotida. Payment shall bas -
made within ten days of this order and Florida De-
fault Law Group, P.L. and Wells Fargo Bank, N.A.,
are directed to file 2 notice of compliance on the
docket.
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