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ARGUMENT

| . LAW OF THE CASE DOES NOT PRECLUDE ALL WORKERS COWVPENSATI ON

| SSUES I N THI S CASE

In this case, the district court based its ruling on any worker’s
conpensation issues on the |law of the case doctrine. Florida

Dept. O Transp. v. Juliano, 744 So.2d 477, 478 (Fla. 3d DCA

1999) (“Juliano 11”). In order to determne if that ruling was

correct, this Court nust determne if the district court applied
the correct rule of law. Therefore, contrary to Respondent’s
position, a determ nation of which of the conflicting rul es of
| aw of the case is correct is essential to determ nation of this
case.! The | ower courts did not apply the correct | egal standard
for I aw of the case here. Respondent al so ignore the significant
di stinction between an appeal froma denial of sunmary judgment
and an appeal after final judgment. The decision of the Third
District Court should be quashed.

Respondent argues at 12, wi thout authority, that if a litigant

takes an interlocutory appeal, it should be required to rai se any

'Respondent does not appear to argue in its nerits brief
that there is no conflict between the rules announced in U.S.
Concrete Pipe Co. v. Bould, 437 So.2d 1061 (Fla. 1983), and
Airvac, Inc. v. Ranger Ins. Co., 330 So.2d 467 (Fla. 1976).
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ot her “determi native |l egal issue that is an integral part of the
i ssue raised on interlocutory appeal” or forever waive it,
regardl ess of whether it was the subject of the order appeal ed.
Respondent then clains that the i ssue of the proper standard of
negl i gence for supervisory enployees woul d have been
determ native of this case, and t herefore shoul d have been rai sed
in the earlier interlocutory appeal. There are several
significant problenms with this argunent.
First, Respondent’s argunment flies in the face of established | aw
on interlocutory or non-final appeals, none of which Respondent
even addresses. Florida Rule of Appellate Procedure 9.130(a)(3)
provi des that “[r]eviewof non-final orders of |lower tribunalsis
limted to those” in a very specific list. (Enphasis added.) It
is well-settled that interlocutory appeals are limted to the

precise rulings permtted under the rules. See RD & G Leasing,

Inc. v. Strebnicki, 626 So.2d 1002 (Fla. 3d DCA 1993); Supal v.

Pel ot, 469 So.2d 949 (Fla. 5th DCA 1985); Chesler v. Hendler, 428

So.2d 730 (Fla. 4th DCA 1983). If it was not part of the precise
ruling appealed, it is not reviewable on interlocutory appeal.
Second, Respondent ignores the fact that the first appeal was
froman order denying summary judgnent. (R 360-68; A 37-38).
“The failure to grant a sunmmary judgnent does not establish the
| aw of the case; [it] nerely defers the matter until final

hearing.” City of Coral Gables v. Baljet, 250 So.2d 653, 654
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(Fla. 3d DCA 1971). Affirm ng that denial of summary judgnment

does not change the nature of the order appeal ed. See Steinhardt

v. Steinhardt, 445 So.2d 352, 356-57 (Fla. 3d DCA 1984).

The trial court did not deny workers’ conpensation imunity as a
matter of law. Essentially, the trial court ruled that the
plaintiff’s nami ng in any way at | east one DOT enpl oyee who was
al l egedly negligent created a disputed issue of fact sufficient
to survive summary judgnent.? (A. 38-55). According to the
trial court, the plaintiff was not required to nanme all of the
al | egedly negligent enployees in the conplaint, or even before
trial. The court was not presented with the issue of the
appropri ate standard for negligence under the | ast sentence of §
440.11(1) and therefore nmade no ruling on that issue. See

Boucher v. First Community Bank, 626 So.2d 979, 982 (Fla. 5th DCA

1993) (court’s ruling on summary judgnent was limted to the
grounds raised in the notion).

Nor was the defendant required to argue all grounds for summary
judgnment at one tinme. Under Respondent’s theory there could
never be partial sunmmary judgnments. Yet that is expressly

provided for in the rules. See Fla.R Civ.P. 1.510. Moreover,

2Such an appeal woul d not be possible today. See Hastings
v. Denmm ng, 694 So.2d 718 (Fla. 1997) (anmendnent to Fla.R. App.P.
9.130(a)(3) (O (vi) clarified that interlocutory appeal is
avai l abl e only when a trial court denies summary judgnent
expressly on the basis that workers’ conpensation immunity is
i napplicable as a matter of | aw).
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the rules do not prohibit a party fromrenewing a notion for
sunmary judgnment before trial, or fromnoving for directed
verdict during trial, as the facts in a case becone nore
crystallized. See id. 1.510(b)(defendant may nove for summary
judgnment “at any time”); Fla.R Cv.P. 1.480. Mbreover, trial
courts retain the ability to reconsider interlocutory rulings

until final judgnent. See Anders v. McGowen, 739 So.2d 132, 135

(Fla. 5th DCA 1999).
| f DOT has succeeded inits first sunmary judgnment notion, DOT
woul d have won regardl ess of the standard of negligence. DOT' s
position in the first sunmary judgnment notion and subsequent
i nterlocutory appeal was that Juliano had not sufficiently
identified which enpl oyees all egedly had been negligent. Until
it was cl ear who t hose enpl oyees were, the standard of negligence
woul d not be in issue. Thus, the standard of negligence was
sinmply not an integral part of that argunment--they were two
separate and distinct issues.?
Respondent’s argunment al so i gnores the crucial principlethat | aw
of the case applies in subsequent proceedi ngs only where the

mat erial facts remain unchanged. See Toledo v. Hillsborough

SRespondent al so nakes a bizarre argunent at 12 that DOT
chose not to raise the standard of negligence in the
interlocutory appeal as sonme sort of delay tactic. This mkes no
sense. DOT was seeking to term nate the litigation by way of
summary judgnent in its favor, not prolong the litigation
further.
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County Hosp. Auth., 747 So.2d 958, 960 (Fla. 2d DCA 1999); Saudi

Arabian Airlines Corp. v. Dunn, 438 So.2d 116, 123 n.9 (Fla. 1st

DCA 1983). The Third District’s ruling in the first appeal only
det erm ned whet her DOT was entitled to summry judgnment based on
the allegations and facts presented at that time. As the facts
and evi dence available to the court after trial were materially
different, law of the case does not apply.
| ndeed, the way this case progressed nakes it clear that the
standard of negligence for supervisors was not necessarily
determ native at the time of the first summary judgment noti on.
It was only through the first summary judgment notion that DOT
was able to learn the name of any specific enployee plaintiff
cl ai med had been negligent--and that one happened to be a
supervisor. See (A 12). Then at trial, on the list of DOT
enpl oyees plaintiff ultimately all eged was negligent was Sam
Sm t h--who was not a supervisor. See (R 840).
By the end of trial, DOT had raised the issue of the proper
standard of negligence in a second summary judgnent notion, in
motions for directed verdict, inits requested jury instructions,
and post-trial. (T. 247, 337-38, 346, 366; R 863). DOT also
had renewed its objections to permtting suit under the
“unrel at ed works” exception, based on the evidence as presented
at trial. (T. 250-51, 375). On appeal fromthe final judgnment,

DOT chal | enged all of these rulings under the record as perfected
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at trial. See (Initial brief to 3d DCA at 12; Appendi x of
Respondent at 9). Yet, the Third District addressed only the
deni al of DOT’'s second sunmary judgnment notion, 744 So.2d at 478,
and Respondent continues to ignore the trial’s effect on this

i ssue here.

In sum this Court should reaffirmits decision in U.S. Concrete

that |aw of the case applies only to questions of |aw actually

consi dered and determned in a prior appeal of the sanme case.
The district court applied the incorrect |egal standard in this
case. The issue relating to the appropriate negligence standard
for supervisors under workers’ conpensati on | aw was not actually
or necessarily decided in the first appeal. Moreover, the first
interlocutory appeal was not a final determ nation of the issue
of whet her DOT could be held |iable under the “unrel ated works”
exception to workers’ conpensation imunity, and the court could
reconsider this issue given the evidence actually presented at
trial. Therefore, it was error to rule that |aw of the case
precl uded consideration of these issues. The decision of the
Third District in this case should be quashed.

I 1 . UNDER WORKERS COMPENSATI ON LAW DOT COULD NOT BE HELD LI ABLE
IN THIS CASE FOR I TS SI MPLE | NSTI TUTI ONAL NEGLI GENCE

The trial court erred in not granting DOT's notions for summary
j udgnent and directed verdict because what Juliano plead and
proved was at best institutional negligence--not the individual

negli gence of any particul ar enpl oyees involved in unrel ated
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wor ks as required by 8 440.11(1), Fla.Stat., and this Court’s

deci sion in Hol mes County School Bd. v. Duffell, 651 So.2d 1176

(Fla. 1995). WMoreover, Juliano was required to plead and prove
DOT supervisors were crimnally negligent. DOT is entitled to
judgnment as a matter of |aw.

It has been DOT’' s position all along that Juliano was required to
pl ead and prove the negligence of specific individual DOT

enpl oyees by the proper standard. DOT attenpted, unsuccessfully,
to raise the pleading part of this issue originally inits first
nmotion for sunmary judgnment. (A. 1,). DOT then raised the need
for proof by directed verdict, in it’s proposed jury
instructions, and in post-trial notions. (T. 247, 346-48, 366,
375; R 859-64). DOT challenged the trial court’s ruling on all
of these nmotions in its appeal after final judgnent. (lnitial
Brief to 3d DCA at 12; Appendi x of Respondent at 9). On appeal,
DOT argued that under 8 440.11(1) the focus nust be on the

i ndi vi dual enpl oyees, not the surrogate defendant--DOT. \Where
t hose i ndivi dual enpl oyees are supervisors, the higher standard
of negligence applies. DOT's raising of this issue here should

be no surprise.*

“The difference in DOT's argunent here is, at nost, one of
enphasis. Moreover, contrary to Respondent’s conplaint, the fact
that DOT did not fully flesh out this issue in the jurisdictional
brief is not a waiver. A jurisdictional brief is not the proper
place to fully argue the nmerits of all issues involved in an
appeal. See Fla.R App.P. 9.120(d)(jurisdictional briefs “limted
solely to the issue of the suprenme court’s jurisdiction).
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First, it should be noted that Respondent repeatedly concedes
that it neither plead nor proved that there was cul pable, or even
gross negligence by any DOT enpl oyees. See, Answer Brief at
4,7,9. Therefore, if this Court determ nes that the higher
standard of negligence was applicable here, this case nmust be
remanded for entry of judgnment for DOT.

Respondent’s argunent appears to be that under 8 768.28(9)(a),
Fla.Stat., and this Court’s opinion in Duffell, DOT is the

def endant, and therefore, it was not necessary to plead the
negl i gence of specific individual enployees. Respondent also
appears to claimthat it is irrel evant whet her any enpl oyees were
supervi sors because DOT, and not the individual enployees, is the
defendant. These clains nust fail.

In Duffell, this Court ruled that public enpl oyees “have a
statutory right to accept workers’ conpensation benefits and at
the sanme time pursue a civil action against a negligent co-
enpl oyee who i s assigned primarily to unrel ated works.” 651 So. 2d
at 1178 (enphasis added). However, because of § 768.28(9)(a),
t he governnment agency stands in the shoes of its enployee for the
purpose of the suit. 1d. at 1179. Indeed, this Court
specifically distinguishes this situation fromthe typical
respondeat superior situation where an enployer is sued directly:
The School Board is not being sued in its capacity as Duffell’s
enpl oyer. Instead, pursuant to section 768.28(9)(a), it is being

sued as a surrogate defendant based on the negligent acts of
Lewis, a fellow public enployee.
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Id. (enphasis added).5

Thi s Court enphasi zed that this interpretation would treat public
and private enpl oyees equally under workers’ conpensation | aw.

Id. at 1178. Therefore, under Duffell, although the governnment

entity is the defendant who will be |iable for any judgnment, the

defendant in fact in a suit by a public enployee is the

“negligent co-enployee,” just asin asuit by a private enpl oyee.

Interestingly, Respondent concedes at 13 that under 8§
768. 28(9) (a) “DOT stands in the shoes of their enpl oyee” wi thout
apparently understandi ng what that entails. By “standing in the
shoes” of its enpl oyee, DOT has the sane |iabilities and defenses
as that enployee, no nore and no |l ess. That is what that phrase

nmeans. See, e.q., Foster v. Foster, 703 So.2d 1007 (Fla. 2d DCA

1997); Allstate Ins. Co. v. Metropolitan Dade County, 436 So.2d

976 (Fla. 3d DCA 1983).

What happened in this case is that the plaintiff was permtted to
turn this froma suit against DOT as a surrogate defendant, to a
suit agai nst DOT as an enpl oyer under respondeat superior. That
was error. Juliano did not plead the negligence of specific
enpl oyees and resisted identifying which enployees he was

claimng were negligent right up until the time the case was

The quoted | anguage from Duffell also defeats am cus’
unsupported argunent at 13 that the “unrel ated works” exception
sonehow does not involve “fell ow enpl oyees.”
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submtted to the jury. (R 1-7); (T. 97)(“l am having probl ens
with it he is trying to pin me down right now as to how | am
going to argue ny cl osing argunent and who | amgoing to say was
the good guy”). Up until right before trial, the only enpl oyee
menti oned by Juliano was Sgt. Wse. Then right before trial, he
sent a letter with a list of nine potentially negligent DOT
enpl oyees. (R 840). The jury was given a verdict formw th the
names of seven DOT enpl oyees, but in closing argunent, Juliano
changed his mnd and told the jury that Sgt. Wse had not been
negligent. (R 855). The jury was instructed on respondeat
superior, and found five of the seven DOT enpl oyees negli gent.
(T. 459; R 855). The enployees found negligent were all
supervi sors, enconpassi ng the various stages of the rel evant DOT
chai ns of command. See (T. 100-02, 114, 155-56, 164-65, 176-77).
The evidence was uncontradicted that the proper procedures and
chain of command were followed; it was the systemrepresented by
t hese enpl oyees that failed, not the enployees thensel ves. See
(T. 53, 55-57, 157-59, 166, 278).
Because it is the negligence of the individual enployees that is
significant, the plaintiff nust plead and prove negli gence under
t he standard appropriate to the type of enpl oyee involved. A
regul ar enpl oyee engaged in related works is judged under the
gross negligence standard. 8§ 440.11(1). A regular enployee

engaged in unrelated works is judged under a sinple negligence
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standard. 1d. A corporate officer or supervisor is judged under
a cul pabl e or crim nal negligence standard, regardl ess of whet her
t he supervisor is engaged in rel ated or unrel ated works. See id.
Respondent never really addresses this. None of the cases cited
by Respondent to support his positioninvolved supervisors acting

in a managerial or policymaking capacity at the tine of the

injury. See Austin v. Duval County Sch. Bd., 657 So.2d 945 (Fl a.

1995) (Bus driver); Departnent of Corrections v. Koch, 582 So.2d 5

(Fla. 1st DCA 1991)(driving a car). Moreover, this Court in
Duffell did not even address the | ast sentence of 8§ 440.11(1)
whi ch contains the 1988 anendnent regarding the standard of
negli gence for supervisors and sim | ar enpl oyees. See 651 So.2d
1176. Duffell sinply does not control this aspect of the case.
Furthernmore, the argunent of the am cus, Acadeny of Florida Tri al
Lawyers, is largely irrelevant.® First, contrary to am cus’
claim DOT is not seeking to nerge together clainms against fellow
enpl oyees engaged in related and unrelated works. There is no
question that where regular fellow enpl oyees are involved, the
applicabl e standards of negligence are quite different dependi ng
on whet her the fellow enpl oyee was engaged in rel ated or

unrel ated works. See § 440.11(1).

DOT obj ected to AFTL coming in as am cus and continues to
obj ect. However, as this Court had not yet ruled on the am cus
at the tine this brief was filed, DOT addresses the argunent of
am cus in an abundance of caution.
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The problemwith the am cus’ argunent is that it assunmes either
that the enpl oyees involved in this case were not supervisors or
t hat the standard set out for supervisors in the | ast sentence of
8 440.11(1) does not apply where the supervisors were engaged in
unrel ated works. Neither of these assunptions is supported by
the facts or the | aw.
First, the am cus clains that “supervisors” under 8§ 440.11(1)
must be the supervisor of the injured enpl oyee. The ami cus cites
no authority for that interpretation, and there is none. DOT has
found no Florida case interpreting 8 440.11(1) in that way.
Al so, such an interpretation is contrary to the rules of
statutory construction. “Supervisor” is part of a list of types
of people: “sole proprietor, partner, corporate officer or
di rector, supervisor, or other person who in the course and scope
of his duties acts in a managerial or policymking capacity and
t he conduct which caused the alleged injury arose within the
course and scope of said managerial or policymaking duties.” 8§
440.11(1). The legislature in no way limted these types of
i ndi vi dual s based on their relationship to the injured enpl oyee,
merely by the type of duties they perform NMoreover,
“supervisor” should be read i n the context of and consistent with
t he ot her types of enployees on that list, not all of which would

i nvol ve supervising the particular injured enpl oyee. See Cepcot

Corp. v. Departnent of Business & Professional Requl ati on, 658
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So. 2d 1092 (Fla. 2d DCA 1995)(noscitur a sociis); Smthv. State,

606 So.2d 427, 429 n.2 (Fla. 1St DCA 1992) (ejusdemgeneris). The
| anguage of the |list enphasizes not people, but policymaking.
Thi s sinply nmakes sense because suit agai nst personnel acting in
a managerial or policymaking capacity is essentially a suit
agai nst the enployer itself. As this Court noted in Eller v.
Shova. 630 So.2d 541, 542 (Fla. 1993), the purpose of the 1988
amendnment addi ng this hei ghtened standard of negligence was “to
clarify that all policymkers, regardless of their positions as
ei t her enpl oyers or co-enpl oyees, are treated equally.” (Enphasis
added.) The concerns underlying the 1988 anendnent apply equally
t o supervi sors and ot her sim | ar enpl oyees engaged in rel ated and
unrel at ed works. |Indeed, the need for the hei ghtened standard i s
even greater for supervisors involved in unrel ated works because
ot herwi se their policymking activities would only be judged
under a sinple negligence standard, instead of the gross
negl i gence standard applicabl e for enpl oyees involved in rel at ed
wor Ks.

Further, the standard for supervisors is set out in a conpletely
different sentence fromthe one listing clains against the other
two categories of fellow enployees. Nothing in the statute
limts that heightened standard to clains only under the first
cl ause of the previous sentence (related works), and not the

second cl ause (unrelated works). Logically, it should apply to
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both. To interpret it otherwi se would i nproperly add words and a
limtation to the statute not put there by the | egislature. See

In re Order on Prosecution of Crimnal Appeals, 561 So.2d 1130,

1137 (Fla. 1990).
The evidence is uncontradicted that all of the enployees found
negl i gent were supervisors or managers who were acting in the
course and scope of their managerial or policymking duties in
maki ng t he deci sions regarding repairing thetrailer floor. This
is precisely the type of situation enconpassed by the 1988

amendment .
It is ironic that Respondents and am cus try to convince this
Court that plaintiff would not be receiving double recovery. |If
plaintiff did not expect to recover nore than what he al ready has
received fromworkers’ conpensation, no suit would have been
filed. The order determ ning workman's conpensation |ien
i ncluded in Respondent’s appendi x proves this point. (Appendix
of Respondent at 24). Plaintiff’'s $64,780.08 recovery fromthis
case will be reduced by only 11.27% or $7,300.71, to partially
conpensat e for nmedi cal expenses pai d under workers’ conpensati on.
The state does not receive any set off for the nearly three
hundred thousand dollars, also paid to Juliano under workers’

conpensation. (Appendix 1-24).7

Petitioner has attached an appendi x specifically to address
t he workers’ conpensation recovery issues raised by the
Respondent. The Respondent has accused the Petitioner of
erroneously asserting that the Respondent continues to receive

24



Addi tionally, Respondent inplies that because the DOC fil ed and
had been adjudicated entitled to that lien, this sonehow proves
t hat DOT and DOC are separate entities for workers’ conpensation
pur poses. Not so. The Notice of Lien filed by the DOC can best
be descri bed as an accounting function for the State of Florida
to recover its own funds. The destination of any funds
potentially recoverable by the DOC is the sane place the funds
wll come fromto pay this judgnment -- The Florida Casualty

I nsurance Ri sk Managenent Trust Fund.?
In sum DOT is entitled to workers’ conpensation inmmunity. The
plaintiff neither plead nor proved that any specific fell ow

public enpl oyee was negligent--let alone crimnally negligent.
Instead, the plaintiff and the trial court treated DOT as the
def endant in fact, not as sinply a surrogate for a specific DOT
enpl oyee as required by the statute. At nobst, the evidence

presented at trial showed institutional negligence by the

wor kers’ conpensation benefits. Respondent’s wage |oss benefits
have been suspended pursuant to 8§ 440.15(3)(b), Fla. Stat.
However, Petitioner continues to receive nedical benefits paid as
recently as July 25, 2000. (Appendix 1-24)

8Pursuant to 8 284.30, Fla. Stat., the state self-insurance
fund is set up by the Departnent of |Insurance and adm ni stered
with a program of risk managenent to provide insurance for
wor kers’ conpensation, general liability, fleet autonotive
liability, civil rights actions, and various attorney’s fees
proceedi ngs. Section 284.31, Fla. Stat., further provides in
pertinent part, that the Insurance Ri sk Managenent Trust Fund
shall, unless specifically excluded, cover all departnents of the
State of Florida and their enpl oyees, agents, and vol unteers.
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enpl oyer, DOT, not the individual negligence of any specific DOT
enpl oyees. |If DOT were a private enployer there would be no
question that it would be entitled to workers’ conpensation
immunity. There is no support in the statutes, case |law, public
policy, or common sense for treating a public enployer
differently and all owi ng a public enpl oyee doubl e recovery. DOT

Is entitled to judgnent as a matter of law. This Court should
quash the decision of the Third District Court.

CONCLUSI ON
For the foregoing reasons, Petitioner FLORI DA DEPARTMENT OF

TRANSPORTATI ON respectfully requests this Court to quash the
decision of the Third District Court and remand for entry of

judgment for Petitioner.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the __ day of August, 2000, the

original and seven copies of the foregoing motion was
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furnished via Federal Express to the Clerk of Court and
copies of the motion were furnished via U.S. mail to L.
Barry Keyfetz, Esqg., Attorney for Plaintiff, KEYFETZ, ASNIS
& SREBNICK, P.A., 44 West Flagler Street, Suite 2400, Miami,
FL 33130-1856 and to Joseph H. Williams, Esqg., attorney for
The Academy of Florida Trial Lawyers, TROUTMAN, WILLIAMS,
IRVIN, GREEN & HELMS, P.A., 311 West Fairbanks Avenue,

Winter Park, Florida 32789.

VERNIS & BOWLING OF THE FLORIDA KEYS, P.A.
Attorneys for Petitioner/Defendant

P.O. Box 529

Islamorada, FL 33036

(305) 664-4675

By:

Dirk M. Smits, Esq.
Florida Bar No: 911518

By:

H. Joseph Cal nmbach, Esq.
Fl ori da Bar No: 995665
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FLORIDA

FLORIDA DEPARTMENT OF
TRANSPORTATION,

Petitioner,
VS.
ANGELO JULIANO,

Respondent.

IN THE SUPREME COURT OF

CASE NO.: SC99-153

Lower Tribunal

No.: 3D98-267

APPENDIX OF PETITIONER
FLORIDA DEPARTMENT OF TRANSPORTATION

(REPLY BRIEF)

VERNIS & BOWLING OFTHE FLORIDA KEYS, P.A.
Dirk M. Smits, Esquire
Attorney for Petitioner
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P.O. Box 529
Islamorada, FL 33036
(305) 664-4675
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